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INTRODUCTION 


I 

It would be an overstatement to describe the appearance of John 
Finnis’s book. Natural Law and Natural Rights in 1980 as an event 
that shook the world, but it certainly brought about a wave of com¬ 
motion in the world of legal theory. Proponents and opponents alike 
found Finnis’s enterprise impressive, although few went as far as Neil 
MacCormick who refers to his reading of Finnis as a kind of religious 
conversion: 

I have seldom read a work of philosophy with a greater sense of 
excitement and discovery than that which I experienced on a first 
breathless run through the pre-first edition of Natural Law [...]. It 
remains for me an intellectual landmark; one of those few books which 
bring about a permanent change in one’s understanding; a shift in one’s 
personal paradigm. 1 

MacCormick, Regius Professor of Public Law and the Law of Nature 
and Nations at Edinburgh, relates how Finnis’s book lifted his initial 
doubts on the appropriateness of the name of the venerated chair he 
occupied. It induced him to a ‘better appreciation’ of natural law 
theory and to attenuate the—legal positivist—doctrine of the separ¬ 
ation between law and morals. 

Although MacCormick is probably the most famous example, he is 
not the only one whose ideas have been affected by Finnis’s attempt 
to rehabilitate natural law theory. Since the first edition of Natural 
Law and Natural Rights, numerous volumes and articles have ap¬ 
peared, defending or criticising this new natural law theory. It seems 
that nowadays any legal theorist who wants to be taken seriously has 
to come to terms with natural law theory. 

The influence of Finnis’s book is not surprising. Here at last, there 
is an attempt to give a definite meaning to the empty phrase 2 with 


1 MacCormick, 1992, pp. 105-6. 

2 1 am not taking into account Fuller’s attempt to provide for a ‘procedural’ natural 
law. Cf. Fuller, 1964. 
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which, since Second World War, legal theorists had tried to allow for 
a connection between law and morals. Here at last, ‘natural law’ is 
not an inarticulate battle-cry against legal positivism, but a theory 
dealing with the problem of obligation, the creation of rules and the 
formation of customs, the validity of law, and the claims of law in a 
modern state. Moreover, it seemed to incorporate many of the views 
expounded by legal positivists such as H.L.A. Hart, Finnis’s teacher, 
and Joseph Raz’s writings on practical reasoning. And not only did it 
promise to overcome the standstill in legal theory between ‘natural 
law’ and ‘legal positivism’; it equally announced resolution of the 
deadlock in modem moral theory, and reconciliation of the competing 
claims of ‘consequentialism’ and ‘deontology’. 

However, Finnis’s book does not merely stimulate systematic 
discussions on legal and moral issues and their connection. It also 
implies a reconsideration of the history of natural law theory. F innis 
claims that in order to rehabilitate natural law theory as a promising 
way of understanding law, we should cut away the weeds that have 
overgrown the original conceptual framework of Aquinas. This view, 
developed in collaboration with moral philosopher Germain Grisez, 
who set out to rehabilitate Aquinas in order to develop a new ethical 
theory for the Roman Catholic Church, is at the root of Finnis’s 
natural law theory. 

According to Grisez and Finnis, a pure and fertile concept of 
natural law can be regained by a drastic reinterpretation of Aquinas. 
A reinterpretation that can be carried out only if we remove the 
distorting filter of Neo-Thomism through which Aquinas is commonly 
interpreted. But not only should we dismiss the Neo-Thomist addi¬ 
tions to Aquinas, such as the theories of the 16th-century Spaniards 
Vazquez and Suarez; we should also discard the Protestant formula¬ 
tions of natural law theory, found in the works of Grotius, Pufendorf, 
Culverwell and Clarke. Finnis and Grisez claim that all these later 
modifications of natural law theory distorted and thereby weakened 
Aquinas’s theory to such an extent, that it was easy for David Hume 
to pronounce a final death-sentence. 3 

In itself, this somewhat dramatic proposal to discard tradition in 
order to go back to a purer state of affairs is not unique. The idea 
that at some moment in the history of philosophy things went badly 
wrong and that a cure can only be found by going back to the roots. 


3 NLNR pp. 46-8. 
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is a recurrent theme in the history of philosophy. Around the time 
that Finnis’s book appeared, Alasdair MacIntyre engaged in a similar 
project and likewise attacked the fragmentation in contemporary 
moral discourse. 4 Both men, different as they may appear, assume 
that we should return to the happier times of Aristotle and Aquinas in 
order to bring moral theory to a more inspiring level than it is now¬ 
adays. Both men criticise modernity for its stress on the individual as 
a rights-holder, and its emphasis on procedures rather than virtues. 
Both thinkers stress the importance of the community, in which cit¬ 
izens can participate and in which moral discourse is guided by a 
practical orientation on the good life. Both criticise the distinction 
between private and public and the modern tendency to relegate 
morals to the private domain only. 

What is unique, however, in Finnis’s attempt, is that he explicitly 
refuses, in contrast to MacIntyre, to underpin his bold proposal with a 
profound criticism of the tradition he wants to discard. One might 
expect the proposal for purification to be accompanied by an exten¬ 
sive historical analysis of the distortions. One might want to know, 
where and how natural lawyers like Suarez and Grotius went astray. 
Yet, such an approach is rejected: 

No effort is made to give an ordered account of the long history of 
theorising about natural law and natural rights. For experience suggests 
that such accounts lull rather than stimulate an interest in their subject- 
matter. 5 

But not only is Finnis afraid of writing dull books. His book is meant 
as a discourse on natural law itself, not on the ‘doctrines of natural 
law’. 6 Unlike doctrines, these ‘principles of natural law [...] have no 
history’. 7 They are eternally valid and transcend historical discourse. 
That is why he does not engage in writing a history of the doctrine 
and relegates his remarks on previous doctrines to—extensive—foot¬ 
notes. This procedure has been welcomed by most legal theorists. 
Greenawalt is relieved that despite Finnis’s attention to ‘esoteric 
disputes among competing schools of natural law’, ‘most of what he 


* MacIntyre, 1981. 

5 NLNR p. v. 

6 NLNR p. 25. 

7 NLNR p. 24. 
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says is of contemporary relevance’, 8 and MacCormick praises Finnis 
for having done more than ’merely playing the historian of ideas’. 9 

We might agree with them that it is better to invent something new 
than to cover old ground again, but the problem is: if we lack an 
adequate grasp of the old theories, how do we know that a certain 
theory is ‘new’ and not just a set of old ideas parading as new ones? 
How can we be sure that Finnis fares so much better than the old 
thinkers, who erected grand-scale theories about natural law? What is 
it that immunises Finnis and Grisez against the diseases that allegedly 
had infected natural law tradition since Aquinas’s death in 1274? 

Perusing the extensive footnotes, it is possible to form an image of 
Finnis’s criticism. Suarez, for instance, is blamed for having under¬ 
rated the importance of practical reason. He is said to have turned the 
model of theoretical reason into the dominant one. In Su&rez’s theory 
the principles of natural law achieved the status of—indisputable- 
theoretical certainties. A distortion, Finnis thinks, of the practical 
principles Aquinas had in mind. As a corollary of that criticism, both 
Catholic and Protestant natural lawyers are blamed for having 
attached much more importance to nature than Aquinas. Especially 
the Protestant writers are blamed here, for they are said to have 
limited the scope of nature to that of ‘human’ nature alone. The new 
natural lawyers think that this emphasis on human nature, due to Stoic 
influences, has rendered natural law theory unnecessarily vulnerable 
to the charge of naturalistic fallacy; the charge of making illicit 
inferences from nature to morals, or from ‘is’ to ‘ought’-statements. 

These are useful insights, and they give rise to much thought. If 
Finnis and Grisez are correct in their analysis of the traditional 
natural lawyers, and I shall argue that in some important respects they 
are, what does that tell us? Does it imply that there were a lot of 
confused theorists who, by mere thoughtlessness, squandered Aqui¬ 
nas’s heritage? This must be the implication, since Finnis and Grisez 
think that they can set it right, and that they can avoid the pitfalls of 
their forerunners. But is this a plausible view? Is it not probable that 
the natural lawyers had good reasons for their alterations and modifi¬ 
cations? 

In order to account for the deviations from Aquinas’s original 
programme, two possible explanations present themselves: a historical 


1 Greenawalt, 1982, p. 136. 

9 MacCormick, 1991, p. 232. 
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and a theoretical one. In a historical explanation it is assumed that 
since any theory of natural law is closely connected with political and 
social practices, theoretical modifications should be regarded as re¬ 
flections of political and institutional changes. And indeed, there are 
many studies to be found which situate the theories of the ‘great’ 
natural lawyers, such as Suarez, Grodus or Pufendorf in their intel¬ 
lectual and social contexts. 

This kind of literature, though extremely valuable for a better 
insight in the history of the theory of natural law, is almost complete¬ 
ly overlooked by Finnis. The reason for this is clear: Finnis does not 
think these interpretations have any bearing on his own theory. It is 
his view that a good theory of natural law should be independent 
from historical contingencies. It is the eternal truth he is after, prin¬ 
ciples that are universally and eternally valid. To point out that, until 
now, these eternal truths have always been framed in a vocabulary 
that reflects the social contexts in which they are formulated would 
merely strengthen his belief that indeed the old natural lawyers were 
wrong. They should not have led themselves astray by contingencies; 
they should have remained faithful to Aquinas’s programme. 

Such a line of defense is not possible if we try to provide for a 
theoretical explanation for the modifications in natural law theory. In 
a theoretical explanation, the modifications of traditional natural 
lawyers can be accounted for by pointing out that they were not 
coincidental, but that they can be regarded as solutions to some 
conceptual difficulties in Aquinas’s programme. If it can be argued 
that the reformulations of the natural lawyers can be regarded as 
‘forced moves’, 10 in the sense that they are the only acceptable 
solutions to certain problems which arose on the basis of Aquinas’s 
legacy, this would be a serious challenge to Finnis’s theory, which is 
entirely based on that legacy. It would be a challenge that would 
force tiie modem natural lawyers to point out why they think they can 
escape these age-old and persistent dilemmas. In short: a theoretical 
explanation would urge the modem natural law theorists to make 
absolutely clear why their new theory of natural law is so much better 
than that of their forerunners. They can no longer content themselves 
by asserting that they are simply cleverer than their theoretical 
ancestors. 


10 The term ‘forced moves’ is borrowed from the completely different context of 
the writings of Dennett, 1995, p. 128. 
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In comparison with the abundant historical and idea-historical 
literature on past formulations of natural law theory, reconstructions 
in purely theoretical terms are relatively scarce. The few instances I 
could find of such an approach were mostly German, but these fre¬ 
quently suffer from the German tendency to span centuries of 
theorising with a few sweeping statements. 11 These analyses are 
inspiring, but often too broad to do justice to the particular kind of 
‘distortions’ for which the natural lawyers are blamed by their 20th- 
century successors. 

There seems to be only one option left, which is to try to do what 
Finnis and Grisez have failed to do: to take seriously the modifica¬ 
tions of the traditional natural lawyers, and to try to interpret their 
theories as rational attempts to solve certain problems that are 
inherent in the theoretical framework which was handed over to them. 

As I became immersed in that part of intellectual history, I grad¬ 
ually became aware that the attempt to reconstruct the additions, 
alternations and reformulations of subsequent natural lawyers made 
one thing uncomfortably clear: that there is very little room for 
escape from a number of persistent difficulties in the concept of 
natural law itself. That indeed, despite Finnis’s attempt to brush aside 
history and to do it all over again, he cannot avoid being entangled in 
exactly the same kind of problems as his forerunners. I came to 
believe that, had Finnis taken the trouble to write a history of the 
concept of natural law, he could indeed have ‘lulled the interest in the 
subject-matter’, thereby saving himself and others a lot of time and 
trouble. 


II 

The outcome of this attempt to reconstruct the various reformulations 
of subsequent natural lawyers as rational solutions to problems within 
Aquinas’s legacy is a story of decline. It sketches the gradual increase 
of insoluble problems. It shows how one concept is diversified into 
several concepts, which are mutually exclusive or at best hard to 
reconcile. It tries to discover why former options are no longer 
accessible to subsequent natural lawyers. In short, this story tells how 
the solid foundations of Aquinas’s edifice were gradually undermined. 


11 One of the best books in this genre is Welzel, 1951. 
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In this sense, this book is different from most idea-historical 
studies, which tend to focus on concepts and theories that have been 
successful to the present day and play a vital part in contemporary 
discourse. In view of this modem success or widespread propagation, 
these studies inquire into the origins of these notions. What are the 
origins of our rights-theories. 12 What is the historical basis for mod¬ 
em political thought in general? 13 What are the origins of interna¬ 
tional law? 14 What are the origins of our view of America? 15 In 
these studies, the past is studied in so far as it contributes to modem 
political thought. 

The difference between a story of decline and a story of success 
accounts for the different approach to the historical authors discussed 
in this book. If one is intent upon unravelling the modest beginnings 
of modem concepts, one should try to gain insight in the precise 
meanings and intentions of the classical authors in relation to the 
social contexts in which their theories originated. 

It is in view of the latter approach that the so-called ‘contextualist’ 
method was proposed and advocated by historians such as J.G.A. 
Pocock and Quentin Skinner. 16 This method has many virtues. It 
makes us aware of the dangers of ascribing anachronistic views to 
past authors and of studying texts isolated from contexts. Skinner’s 
views are valuable reminders of the impossibility\of a proper histori¬ 
cal understanding of classical philosophical texts, if one has not the 
slightest idea of the world the authors lived in, or of the specific 
problems they addressed. 

We should keep in mind, however, that these useful reminders, 
warnings and prescriptions are intended as guidelines for a kind of 
history of ideas which is different from the aims I have in view. 
Skinner’s methodology is useful for someone who, in Skinner’s 
words, 17 sets out to unravel the ‘historical identity of texts’. The 
historian of ideas has to have a keen eye for historical contingencies. 


12 E.g. Tuck, 1979. 

13 E.g. Skinner, 1978. 

14 E.g. Scott, 1934; Soder, 1973. 

15 E.g. Chiappelli, 1976. 

“ For a short overview, see Skinner, 1969. A more extensive discussion of his 
views is to be found in: Tully, 1988b, and Pocock, 1985. Further discussion in: Rorty 
et al., 1984. 

17 See Tully, 1988b, p. 273. 
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shifting problems, intellectual circles, networks, pamphlets and minor 
philosophers. 

This implies that Skinner’s advice is of limited significance to 
someone who wants to examine the theoretical claim that Aquinas’s 
legacy should be restored. 18 As I noted above, the new natural law 
theory can hardly be affected by historical insights in the social and 
cultural contingencies that shaped the theories of the Catholic and 
Protestant natural lawyers. If we want to question Finnis’s view that 
one can erect a theory of natural law which avoids the mistakes of 
past natural lawyers, we need to focus on the kind of theoretical 
dilemmas and difficulties inherent in natural law theory. For instance: 
are there theoretical reasons for Suarez to supplement his natural law 
theory with an ‘additional divine will’, which had been absent in 
Aquinas’s writings? Or, to take another example, was Grotius’s solu¬ 
tion to take human nature as a starting-point indeed ‘merely’ the 
reflection of Stoic influence or can it be understood as a forced move, 
as the only way out of the dilemma between voluntarism and intellec- 
tualism? 

In order to find an answer to this type of question, it is necessary 
not to content oneself with explanations that refer to social and 
cultural contexts. In order to understand the available theoretical 
options, the difficulties with the various foundations and the emerging 
inconsistencies, we should abstract from those data which are vital for 
a truly historical understanding of the origins of a certain theory. 

That is why I have decided to sin against most of the recommenda¬ 
tions of the contextualists. In the first place, I deliberately deal with 
the various natural lawyers as abstractions. In this book one will seek 
in vain for biographical details, sketches of cultural and social con¬ 
texts, or for other information concerning the period, or the intellec¬ 
tual circles surrounding the natural lawyers. Suarez and Pufendorf, 
even Grotius, are presented merely as people who wrote books. These 
people have no legs, no desires or needs, let alone parents, enemies, 
or bank-accounts. They are neither physical nor social beings. As far 
as I am concerned, Grotius was never imprisoned in the Loevesteyn- 
castle. That does not imply that I have not picked the fruits of other 


18 Some historians of ideas also find Skinner’s recommendations too restrictive. Cf. 
e.g. Haakonssen’s introduction to Haakonssen, 1996, where he ternaries that the 
historian should also understand ideas as ‘intellectual phenomena with their own logic’ 
(P- ID- 
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peoples’ work, less abstract-minded than I am. I should even confess 
here that I went to see Su&rez’s birth-place in Granada. But the 
images thus conveyed were only used as instruments. They only 
helped me to avoid—at least I hope they did—the worst kinds of 
anachronisms. And when they are occasionally allowed to creep into 
my analysis, it is just in order to make understandable that 
some—theoretically possible—options were not available to the 
authors discussed. 

In the second place, I deliberately disregard the various social and 
political Junctions natural law theory was meant to fulfil. This is 
obviously highly unrealistic. Natural law theory was not developed 
for its own sake. It was not formulated and reformulated with no 
other aim than to perplex subsequent generations of philosophers. On 
the contrary, modifications in the doctrine of natural law testify to the 
fact that indeed it was used as a tool for different purposes. 
Aquinas—partly—used it to assert the authority of the Catholic 
Church, Suarez developed the concept in order to provide the Spanish 
Crown with the necessary legitimation, Hugo Grotius used it as the 
foundation of an international legal order and Pufendorf mainly used 
it in order to demarcate moral philosophy from theology. 

But I decided to abstract from these different functions, because I 
feared they would impair a clear view on the theoretical dynamism of 
the concept. Apart from the fact that there is an abundance of litera¬ 
ture to be found on the formation of moral and political theories as an 
answer to pressing social problems, and that there is no need to 
burden the reader with repetitions, I feared that focusing on the social 
and political functions of natural law theory would render my task too 
easy. For instance, it is tempting to regard Suarez’s repeated empha¬ 
sis on the certainty and inflexibility of natural law, as a theoretical 
reflection of the absolutist claims of the Papacy following the Council 
of Trent. 19 However, useful as this information may be for a histor¬ 
ian of ideas, such an answer does not suffice for someone who wants 
to unravel the theoretical factors that contributed to Su&rez’s solution. 
The Council of Trent in no way enhances my understanding of the 
conceptual difficulties with which Su&rez had to deal. Therefore I 
decided to look first for some theoretical explanation. Social explana¬ 
tions come in only when theoretical explanations cannot be found. 


” Skinner, 1978, II, p. 145. 
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In the third place, and here at last I think Skinner would agree 
with me, 20 have tried to avoid explanations that refer to ‘influences’. 
Again, the assumption that the natural lawyers were not influenced by 
other writers on the subject is not realistic. It is not meant to be. I do 
not for a moment doubt that the various elements to be found in 
natural law theories are borrowed from earlier writers. Suarez’s 
divine will is reminiscent of Occam’s voluntarism, Grotius’s hypoth¬ 
esis that the validity of natural law is independent from God’s exist¬ 
ence, might indeed be traced back to Gregory of Rimini. Pufendorf s 
scepticism concerning human nature can justly be ascribed to the 
influence of Hobbes. These are all useful insights, that deserve to be 
examined. 

Here again, an explanation in terms of influences makes matters 
too easy. Do we really understand Grotius’s statement once we have 
explained it as a trace of Gregory of Rimini? We do not. The ques¬ 
tion remains why this old view is put forward with such force, and 
why Grotius did not select another book from his vast library. 

There is another difficulty with the search for influences that 
would have hindered my enterprise. Most interpretations in terms of 
influences focus on only one element of the theory in question. It is 
only Grotius’s statement on the validity of natural law that is traced 
back to Rimini, not his entire theory. And by the selection of one 
such element, the structure of the theory as such, as a combination of 
various elements, is overlooked. I think therefore that the pedigree of 
the distinct elements of a given theory does not help in clarifying the 
plausibility of the conceptual alterations in the history of the doctrine 
of natural law. In order to understand these theoretical innovations, 
we should focus on the relationship between the various elements. It 
is the combination that counts, not the separate elements. Do these 
elements fit together, or are there any tensions to be found? Is it 
possible to reconcile a certain element with the combination of other 
elements? Those are the questions I shall deal with. 

This does not imply that this book never refers to any influence at 
all. That would be nearly impossible. But these influences are never 
taken as sufficient explanations in themselves. They merely serve to 
indicate what, in my view, has happened on the chess-board of 
natural law theory, the pieces that have been taken, and the opening 
that has been chosen. Influential forerunners are merely taken into 


20 Cf. Skinner’s criticism of ‘Einfluss’-studies, 1969, pp. 25-6. 
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account in order to understand the kind of forced moves required by 
the author in question. 


Ill 

One might wonder whether it is possible to arrive at a theoretical 
understanding on the basis of such a deliberate refusal to be guided 
by some sound methodological requirements for the history of ideas. 
Is it possible to abstract from social reality? Is it possible to focus on 
theoretical innovations and continuities without taking into account 
that these theories had some function to perform? Is it not true that 
the almost exclusive focus on theoretical possibilities and impossibil¬ 
ities at the expense of practical considerations suffers from the mis¬ 
conception that a theory can be separated from social practices? And, 
more importantly, is it not true that the very definition of what should 
be counted as ‘natural law theory’ depends on the definition given by 
the classical authors themselves; definitions that were to a large extent 
dictated by concrete circumstances, habits and vocabularies? 

These objections are justified. I am the last to deny that the defini¬ 
tion of theoretical concepts and the roles they play are inseparable 
from the demands of time and place. I also agree with Skinner’s view 
that there are no perennial philosophical problems. Although the 
various authors all claim to build a theory of natural law, and 
although they view themselves as being engaged in the same project, I 
shall show in this book that there are considerable differences 
between their theories. 

The question then arises whether this book does not rest on the 
mistaken assumption of continuity. Is it not true that the arrangement 
of five authors in a row suggests that they are considered to contrib¬ 
ute to one tradition, whereas they simply do not? Is it not equally true 
that the differences are more striking and also more interesting than 
their continuity? 

I agree with that objection. But I maintain that in order to discern 
and assess these differences, it can be helpful to act as if these various 
theories all contribute to the same tradition. That tradition does not 
‘exist’, it cannot readily be ‘found’; it is a construct of our own 
making. But the hypothesis of a continuous tradition may clarify the 
shifts and ruptures more adequately than when we already start from 
the assumption of discontinuity. In this sense, the assumption that 
there are perennial philosophical problems, though unrealistic, has a 
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certain heuristic advantage. Unrealistic assumptions may be perni¬ 
cious for an empirical historical investigation (and they easily lead to 
anachronisms in the search for ‘origins’ of contemporary political 
thought), but I believe they are of great value for a theoretical recon¬ 
struction. For the sake of argument it can be useful to abstract from 
reality and to start from idealised notions of what is to count as 
‘natural law theory ’. 21 

Of course, one should keep in mind that the history one tells is not 
the history of something ‘real’, as Finnis seems to assert when he 
talks about the ‘existence of natural law ’. 22 It is the history of a 
construct of one’s own making. It is the continuity that one is able to 
discern only on the basis of a decision about what should be counted 
as relevant and what not. Since this entire book is based on such a 
decision, it is worthwhile to spend a few words on the kind of work¬ 
ing-definition of ‘natural law theory’ I use. Such a definition should 
not be too vague. It should not include almost every theory that in 
some way or another has something to tell about nature and/or 
morals. As I shall point out in the introduction to chapter IX, a vague 
definition leads to such an inflatory use of the term ‘natural law’, that 
it can be identified with moral philosophy as such without further 
difficulty, and lose any specific meaning. 

In order to have an instrument that is not too blunt I have decided 
to base my working-definition on four assumptions, which, according 
to my initial understanding of natural law theory, are crucial to any 
natural law theory. These are the following assumptions: 

a) there are universal and eternally valid criteria and principles 
on the basis of which positive law can be justified and/or 
criticised; 

b) these criteria and principles are grounded in nature, either 
physical nature, or more specifically, human nature; 

c) human beings can discover those principles by the use of 
reason; 

d) for positive law to be morally obligatory, it should be jus¬ 
tified in terms of these principles and criteria. 


21 For a formal analysis of idealisation as a methodology in empirical investiga¬ 
tions, see the Polish philosopher Nowak, 1980. 

22 NLNR p. 25. 
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This working-definition should not be seen as a strait-jacket. 
Rather, the four assumptions serve as a few fixed points which might 
enable us to compare die various theories and to assess some import¬ 
ant shifts. That is why the discussion of each author is concluded by a 
short analysis in terms of these assumptions. But as we shall see, the 
assumptions are gradually enriched by the interpretations of the 
various authors. 

This gradual enrichment of my initial working-definition, however, 
does not imply that my book can be read as a history of natural law 
theory. In the fust place, it is not a history , but an abstract and 
theoretical reconstruction. In the second place it is not a history of 
natural law theory but of an idealised notion on what should be 
counted as such a theory of natural law. 

As such it can be read in—at least—two ways. Either as a—theor¬ 
etical—contribution to the interpretative studies that already exist. As 
such, the chapters can be read separately by readers, interested in the 
work of a particular author. Or as one long story of decline and as an 
argument against contemporary attempts to rehabilitate natural law. 


IV 

Since the working-definition serves only as a—modest—tool for 
evaluation, it cannot justify the selection of the writers presented in 
this book. It is true that there are certain writers, generally regarded 
as ‘natural lawyers’, who are excluded by my initial decision to 
define natural law theory in terms of the above-mentioned four 
assumptions. As I shall argue in the introduction to chapter IX, Hume 
is excluded by assumptions a) and d) and Kant is excluded by as¬ 
sumption b). But I could also have included many more writers. 
Locke and Hobbes present themselves, Culverwell and Clarke, but 
also someone like Christian Wolff. 

The decision to confine myself to Aquinas, Sudrez, Grotius, and 
Pufendorf is to a large extent inspired by Finnis’s book and the 
systematic argument I want to raise against Finnis’s confidence 
concerning the possibility of a rehabilitation of natural law theory. 

The first part of this book deals exclusively with Aquinas’s theory. 
I chose Aquinas as a starting-point, and not—historically more accur¬ 
ate—Aristotle, since he is the main source of inspiration for contem- 
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porary natural lawyers. 23 The first chapters should therefore be read 
not only as an interpretation of Aquinas, but also as a preliminary 
sketch of natural law theory, on the basis of which the contributions 
and modifications of later theories can be assessed. 

The second part deals with these later modifications, particularly 
those of 16th and 17th-century writers, which are scorned for having 
‘distorted’ Aquinas’s legacy. It is in this part that the conceptual 
fissures underlying natural law theory are revealed. Three authors are 
selected. Suarez was chosen, because he is Finnis’s main scape-goat. 
He is blamed for rigidity, the undermining of practical reason, and 
the gap between voluntarist and intellectualist accounts of natural law. 

I shall point out that although this interpretation is to a large extent 
justified, there were certain theoretical constraints which prompted 
Su&rez to these modifications. 

Grotius was chosen for two reasons. In the first place because 
Finnis regarded his ‘intellectualism’ as one of the main factors that 
contributed to Hume’s attack on natural law. In the second place, 
because I have gradually come to believe that Grotius’s theory pro¬ 
vides a solution for the problem of obligation that had haunted 
Suarez’s account. I have come to the conclusion that rather than 
having provoked the death of natural law, Grotius’s theory shows that 
natural law theory can only be rescued in the form of a theory of 
natural rights. This solution is rejected by Finnis, and I hope that the 
chapter on Grotius will reveal why Finnis has to pay a price for this 
rejection. 

Pufendorf, finally, is hardly mentioned by Finnis at all. The reason 
I chose to include him in this book is that I think F innis could have 
profited from a more thorough reading of Pufendorf. I initially started 
reading Pufendorf, since he regarded himself as a successor of 
Grotius. But that is not the reason I have included him. If I had used 
that criterion, Locke and many others would have been suitable 
candidates as well. I decided to include Pufendorf s contribution to 
the debate, because I believe it shows clearly what happens if one 
rejects Grotius’s solution to the obligation-problem. The analysis of 
Pufendorf provides us with the keys to an understanding of the failure 
of Finnis to develop natural law theory. Like Finnis, Pufendorf was 
unsatisfied with Grotius’s dissolution of natural law into natural 
rights. Like Finnis, he wanted to restore natural law theory as a 


23 Boyle, 1992, p. 7. 
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unified and comprehensive conceptual framework. Pufendorfs 
struggle to formulate such a theory foreshadows the enormous theor¬ 
etical difficulties Finnis encounters. These difficulties are examined in 
part III, which deals exclusively with the contemporary theory of 
natural law as developed by Grisez and Finnis. 

This selection of authors disregards the conventional distinction 
between so-called ‘scholastic’ natural lawyers and ‘modem’ or ‘ra¬ 
tionalist’ natural lawyers. It seems to me that the distinction between 
these schools may be useful for other debates; for instance if one 
wants to contrast right-based theories with vocabularies that revolve 
around virtues. It may be that the distinction is an adequate reflection 
of present-day concerns such as the debate between communitarianism 
and liberalism. I am not in a position to judge the utility of the 
distinction in the light of these concerns. 

But for my purpose there was no need to assume any ‘watershed’ 
between Scholasticism and rationalist accounts of natural law. Finnis 
emphasises a dividing-line between Aquinas and all his followers: 
both Suarez and the Protestant writers are blamed for being unfaithful 
to Aquinas’s programme. Since I wanted to understand the successive 
formulations of natural law as solutions to problems inherent in—my 
reconstruction of—natural law theory, an artificial boundary between 
the authors discussed would have unnecessarily obscured all those 
ruptures and continuities which do not coincide with the great divide 
between scholasticism and rationalism, such as for instance the 
differences between Pufendorf and Grotius, which, according to my 
interpretation, are more dramatic than the differences between Pufen¬ 
dorf and Su&rez. 


V 

As I noted, studying the works of these authors enriched the naive 
working-definition with which I set out to analyze the theories of the 
natural lawyers presented here. I came to understand the variety of 
ways in which these assumptions could be filled in, and the relation¬ 
ship between these assumptions and other topics, such as the role of 
practical reason, the role of conscience, the question concerning the 
origins of political society, private property, and the like. Not all of 
these notions and topics recur in every chapter—that depends on the 
author in question. It is of no use to talk about the notion of syndere- 
sis for example in the discussion of philosophers who do not use it. 
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But my initial understanding has also become impoverished. It 
appeared that most of the natural lawyers took these assumptions 
much less seriously than I had believed, or than they themselves 
professed to believe. I did not notice this clearly until I started 
writing. It then transpired that the discussion of each author could 
best be arranged in two chapters. There seemed to be a kind of 
‘natural division’ in the work of the natural lawyers: that between 
‘fundamentals’ and ‘applications’. 

Each first chapter on a particular author deals with the internal 
conceptual framework of the natural law theory in question. It relates 
how the various fundamental components and elements are interre¬ 
lated and combined in that particular theory. Each second chapter 
deals with the question how this theory of natural law works out in 
‘practice’, i.e. how this concept of natural law was used in the actual 
assessment of law, private property, the state, civil (dis)obedience as 
well as private moral issues. 

I was surprised to find that these second chapters seem to have 
little relation with the first ones. More often than not, the professed 
ideals were relinquished when they were applied to practice. Despite 
pages, volumes even, of minute theorising on the status and certainty 
of natural law, its obligatory force, how it can generate moral rules 
and how it should be applied to practice, the natural lawyers consist¬ 
ently fail to live up to their own programme. Interestingly, the 
applications reveal that there is a different programme being carried 
out, hidden from our view by the dominance of the traditional vo¬ 
cabulary of natural law theory. 

In the case of Su&rez, this different programme centres around 
custom-formation; in the case of Grotius, it is the concept of the state 
as rights-holder and in the case of Pufendorf it is the possibility of 
rational reconstruction that is explored in this second programme. 
Finnis is no exception to this rule. We will see not only that he fails 
to implement natural law theory, but that the programme he is actual¬ 
ly carrying out, is a Neo-Kantian programme. If there is continuity to 
be found in natural law theory, it is apparently in the constant failure 
to do something with natural law theory. 

I do not think that the discrepancies between the first and the 
second chapters can be attributed to disingenuousness on the part of 
the natural lawyers. We should not regard their theories as a cover 
for ‘true intentions’. On the contrary, the ideals and programmes 
professed are, I believe, to a large extent serious attempts to provide 
for a foundation of their political and moral views. But these founda- 
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tions seem to fail just because they are foundations. As such, they 
cannot shed light on the practices with which the philosophers have to 
deal. We should therefore not blame the natural lawyers for being 
unable to do something with natural law. It is inherent in the kind 
of—foundational—aspirations of the theory. 

Leibniz once criticised the kind of natural law theory prevailing in 
his time, by writing that ‘it is more celebrated by words than applied 
to affairs’. 24 It seems to me that the validity of his criticism is of a 
more universal nature than Leibniz thought. Each natural law theory, 
examined in this book, suffers from the same defect. Writing this 
book was therefore in a sense a disappointing experience. Nobody has 
expressed this disappointment better than Lloyd Weinreb, in the 
opening sentences of a recent article: 

The philosophy of Thomas Aquinas has been called the philosophia 
perennis —the perennial philosophy. If that is applied specifically to 
natural law, the philosophy most closely identified with Aquinas, one 
may be driven to conclude that it is like the perennials that are pictured 
heavy with blossoms in seed catalogues but, planted in one’s garden, 
come back year after year with never a bloom at all . 25 

I hope that this book will make clear that the lack of blossoms is not 
due to coincidental climatological circumstances or poor gardening 
practices, but that the plant is simply a perennial that never flour¬ 
ishes. 


24 Leibniz, 1706, p. 66. 

23 Weinreb, 1996, p. 195. 
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CHAPTER I 


AQUINAS’S VARIATIONS ON A DIVINE THEME 


That Aquinas’s philosophy is taken as an inspiring starting-point for a 
modern theory of natural law may come as a surprise to anyone who 
has been brought up with the interpretation of Aquinas’s theory, 
standard in legal positivist circles, as a prime example of the ‘natural¬ 
istic fallacy’: the mistaken belief that norms can be inferred from 
facts. 

Legal positivists differ in their diagnosis of the underlying assump¬ 
tions that are responsible for this mistake. Hans Kelsen thinks that it 
is brought about by the assumption that there is a ‘will’ immanent in 
nature. According to Kelsen, natural law theory is a specimen of 
‘animistic superstition’ or of a belief in God’s will as immanent in 
nature. 1 H.L.A. Hart, who rejects this view, claims that it is not the 
belief in God that is accountable for naturalistic fallacies, but the 
teleological conception of nature: 

[...] on the teleological view, the events regularly befalling things are 
not thought of merely as occurring regularly, and the questions whether 
they do occur regularly and whether they should occur or whether it is 
good that they occur are not regarded as separate questions. 2 

These differences notwithstanding, both authors agree that in Aqui¬ 
nas’s theory the principles of natural law are simply inferred from the 
observance of certain regularities in nature. These inferences are 
thought to be of a rather unimaginative type: ‘human beings do 
naturally seek company, therefore they should live sociably’. 

On the basis of such an interpretation, Aquinas’s theory is certain¬ 
ly not a promising starting-point for any contemporary legal theorist. 
Not only because of logical fallacies; not only because it is difficult 
nowadays to assume widespread consensus on the existence of God, 
but also because our concept of nature seems no longer adequate to 
play the role required. Nowadays, many people would recognise their 


1 Kelsen, 1963, p. 129. 

2 Hart, 1961, p. 185. 
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own views in the opinion of J.S. Mill that nature is reckless, utterly 
indifferent to suffering, and incapable of setting a moral example: 

In sober truth, nearly all the things which men are hanged and 
imprisoned for doing to one another, are nature’s everyday perform¬ 
ances . 3 

If Aquinas is once again to be taken as a starting-point for a new 
theory of law and morals, his theory should not be interpreted as a 
mere attempt to infer norms from nature. 

That is why Finnis’s new theory of natural law is based on the re¬ 
interpretation of Aquinas by Germain Grisez. Grisez, trained as a 
logician who is well aware of the difference between is and ought- 
statements, attempts to show that Aquinas is not guilty of a naturalis¬ 
tic fallacy. It is his view that Aquinas never translated natural regular¬ 
ities into value-judgements. Instead, Grisez claims that Aquinas’s 
theory contains a valuable and hitherto underestimated method for 
‘practical reasoning’: the kind of deliberation required in order to 
arrive at sound conclusions about good and evil and the courses of 
action to be taken. It is on the basis of this interpretation of Aquinas, 
adopted and developed by Finnis, that Aquinas is allowed to play 
such an important role in Finnis’s own proposal of a modern natural 
law theory. 

The contemporary theory of natural law proposed by Finnis and 
Grisez will be discussed in the two final chapters of this book, but as 
far as their interpretation sheds some light on Aquinas, it is clear that 
their views will be discussed here as well. In fact, whatever the 
defects may be of contemporary natural law theory, their interpreta¬ 
tion of Aquinas is certainly inspiring. It focuses on a number of issues 
that are commonly neglected in ‘naturalistic’ interpretations of Aqui¬ 
nas. On the other hand, I shall argue that the contemporary natural 
law theorists tend to overdo things. In their ambition to detect a 
theory of practical reasoning, they tend to underrate the natural 
foundations of Aquinas’s theory. So whereas legal positivists see only 
nature and hardly any reason, Grisez and Finnis perceive only reason 
and no nature. 


3 Mill, 1874, p. 28. Mill’s view of nature was not influenced by Darwin, since he 
had not read Darwin when writing this essay. 
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In this chapter I shall first try to assess the structure of Aquinas’s 
philosophy of natural law by examining the relationship between prac¬ 
tical reason and nature. In the next chapter, I shall pay attention to 
the question how Aquinas’s theory of natural law can be translated 
into requirements for individual as well as collective decision-making. 


1. Conflicting interpretations 

The debate about the question whether Aquinas is guilty of a natural¬ 
istic fallacy or not focuses nearly entirely on the status of Aquinas’s 
so-called ‘first principle of natural law’. 4 Aquinas defines this prin¬ 
ciple as: ‘Good is to be done and pursued, and evil avoided’, 5 and 
adds that it should be regarded as a self-evident principle, from which 
all the other precepts of natural law are derived. 6 

At first sight, the status of this principle seems to be rather unam¬ 
biguous. If someone tells us to avoid evil and to do good, we gen¬ 
erally take that as a moral principle. In itself, this principle is of 
course too general to inform us on what is to be counted as good and 
evil. If we want to use the principle as a starting-point for the deriva¬ 
tion of more specific precepts, we should have some more informa¬ 
tion. Since Aquinas’s concept of reasoning is inspired by Aristotle’s 
model of the syllogism, we might expect him to use the first principle 
as a major , to be accompanied by informative minors. 

Major: Good should be done and pursued, and evil 

avoided. 7 

Minor: x is good, y is evil. 

Conclusion: x should be done, y should be avoided. 

And, indeed, if we look at the passage in which Aquinas intro¬ 
duces his first principle, it seems as if Aquinas proceeds to formulate 
these informative minors. Immediately after his formulation of the 
first principle, Aquinas points to man’s natural inclinations: man 
naturally inclines to self-preservation, to procreation, to sociability 


4 Grisez, 1965. 

5 ‘Bonum est faciendum et prosequendum, et malum vitandum.’ 

6 ST I, II, 94, 2. 

7 Taken as a moral injunction, ‘should be’ is more appropriate than ‘is to be’. 
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and to truth about God. This combination of the first principle 
together with the enumeration of natural inclinations, gives rise to the 
interpretation that, according to Aquinas, we can only comply with 
the first principle of natural law by consulting our natural inclina¬ 
tions. Since we do have a natural tendency to live sociably, we should 
live sociably. 

This kind of interpretation seems to match with Hart’s formulation 
of teleological ethics: the observation of natural inclinations gives rise 
to a formulation of moral propositions. It can be argued, however, 
that precisely the first principle prevents Aquinas from falling into 
naturalistic traps. Norms are not derived from nature, but from the 
normative injunction, expressed in the major. Nature is not the 
foundation of morals, but only plays a role where it informs us about 
our natural inclinations. Aquinas seems to argue consistently from 
‘ought’ to ‘ought’, whereas ‘is’-statements play only an intermediary 
role. 8 

Finnis and Grisez, however, are not satisfied with this line of 
defense. They think that even this more modest role for nature is too 
large. Whether the whole theory is erected on a general ‘ought’ or 
not, in both cases nature would be decisive in informing our practical 
judgements on desirable courses of action. According to Finnis, that 
was not at all what Aquinas had in mind when he formulated the 
general first principle. Finnis points out that for Aquinas—as for 
Aristotle—, practical reasoning was meant to be ‘practical all the way 
through’, i.e. independent from a—theoretical—investigation of na¬ 
ture. 9 

How then should we interpret Aquinas’s first principle of natural 
law? According to the modem natural law theorists, we should not 
understand it as a moral principle at all. 10 We should take it as a 
formal principle, which governs practical reasoning. It should not be 
read as a normative injunction, but as a methodological guideline for 
reasoning on moral affairs. 

The textual context, in which the first principle is introduced, 
supplies some evidence for this claim. Here, Aquinas repeatedly 
refers to the parallel between the way we reason about theoretical 


8 The theory proposed by Adler is inspired by such an interpretation of Aquinas. 
Cf. Adler, 1981. 

9 Finnis, 1983 (abbrev. FE), p. 14. 

10 Grisez, 1965, p. 368; NLNR p. 34; Boyle, 1992, p. 25. 
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matters and the way we reason about practical affairs. To Aquinas, 
both theoretical and practical reason find their starting-point in first 
principles, which are self-evident. 11 The first principle of theoretical 
reason is—a reformulation of—the principle of non-contradiction: 
‘There is no affirming and denying the same simultaneously’. 12 It is 
a basic guideline for proper reasoning concerning nature. The first 
self-evident principle of practical reason is the principle that good 
should be done and evil avoided. It is a self-evident guideline for 
proper reasoning on moral matters. 

Since Thomas repeatedly draws this parallel between the two kinds 
of reasoning, it is indeed plausible to argue, as Grisez does, that the 
two self-evident principles have the same methodological status, 
which implies that: 

Just as the principle of contradiction is operative even in false judg¬ 
ments, so the first principle of practical reason is operative in wrong 
evaluations and decisions. 13 

On the basis of the analogy with theoretical reason, Grisez and Finnis 
argue that the first principles of theoretical and practical reason alike 
have the function to direct the process of reasoning. Without these 
principles, reasoning would be chaotic. 

This, however, does not imply that those who follow these guide¬ 
lines, necessarily arrive at truths, or—in the practical domain—at 
morally good actions. The first principle,, understood as a formal 
principle, is a sine qua non for all reasoning about moral matters, but 
does not guarantee that this reasoning is sound, or that it gives rise to 
desirable and morally defensible lines of action. The principle merely 
expresses the fact that practical reason, unlike theoretical reason, is 
‘active’; it seeks to realise a certain end. As such it is a necessary 
condition for sound practical reasoning, but not a sufficient one. 

The dispute whether the first principle of natural law is formal or 
moral appears to be less innocent than it seems at first sight. If we 
take the first principle as a general, moral injunction, which is further 
specified in the natural inclinations, Aquinas can be interpreted as a 


11 Cf. Kuhn, 1982. 

12 ST I, n, 94, 2, concl. 

13 Grisez, 1965, p. 369. 
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philosopher who regards moral rules as the outcome of inferences 
from natural inclinations. But if we interpret the first principle as a 
methodological rule, Aquinas’s theory can be regarded as a theory of 
practical reasoning, which rests on the presupposition that man is to 
some extent free to deliberate on his particular conception of the 
good. 


2. Exemplar of divine wisdom 

In order to gain a clearer view on these matters, I think we should 
abandon the somewhat technical discussion on the first principle, and 
widen the scope of our inquiry. What exactly is the status of natural 
law and its relationship to that other important concept in Aquinas’s 
writings: the eternal law? I think that once we succeed in answering 
these questions, we might be able to shed some light on the discussion 
concerning the first principle. 

Natural law is defined by Aquinas as the participation (participa - 
tio) of rational creatures in the eternal law. 14 Natural law is ‘the 
light of natural reason by which we discern what is good and what 
evil’, or ‘the impression of divine light upon us’. 15 We should, 
therefore, understand natural law not as ‘law’ in the ordinary contem¬ 
porary sense of the word, but as an epistemological gateway, by 
means of which rational beings have access to the eternal law. 16 

This raises the question what exactly the subject-matter is to which 
we have access by means of natural law. What does Aquinas under¬ 
stand by ‘eternal law’? According to Aquinas: 

[...] the Eternal Law is nothing other than the exemplar of divine 
wisdom as directing the motions and acts of everything . 17 

What then is meant by ‘exemplar’? Aquinas explains his view by 
means of a metaphor. He writes that we can compare the eternal law 
God has in mind with the exemplar an artist has in mind when he sets 


14 ST I, II, 91, 2, concl. 

13 Ibid. 

16 The other available gateway is divine law, the direct expression of the eternal 
law as revealed by God Himself in the Scriptures. 

17 ST I, II, 93, 1. 
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out to produce a work of art. In fact, the eternal law as the guiding 
idea for God’s creation is elucidated by a whole series of terms: 

And so, as being the principle through which the universe is created, 
divine wisdom means art [ars], or exemplar [exemplar], or idea [idea], 
and likewise it also means law [ratio], as moving all things to their due 
ends . 18 

In order to define the eternal law, a whole set of concepts is clustered 
here. How are we to understand this cluster as elucidations of the lex 
aetemal In view of the emphasis of God’s role as Artificer, I think 
we should take the metaphor of art more seriously than most inter¬ 
preters tend to do. If we want to gain a proper understanding of 
eternal law, it seems we should inquire into the precise meaning of 
exemplar and to form an idea of the role the concept played in the 
medieval conception of art. 

If one considers the sculptures and paintings of the Pre-Giotto 
period, it is tempting to think that for a medieval artist an exemplar 
was no more than a conventional pattern to be copied. If the medieval 
artist was asked to portray a particular bishop, he did not try to 
represent this particular individual bishop, but drew a conventional 
figure, recognisable as a bishop by his attributes, crozier and 
mitre. 19 

But if we understand exemplar in this way we cannot understand 
why Thomas equates eternal law with the exemplars God has in mind. 
If God created the universe on the basis of isolated stereotypes, 
individual creatures would be mere copies of those stereotypes. On 
the basis of such a view it might be understandable that Aquinas 
equates exemplar with ars and idea, but we cannot understand why 
these terms are further equated with lex and ratio, directing things to 
their due ends. If people already resemble the stereotypes God has in 
mind, why would there be need for a law to direct them? Or, again in 
the words of Mill: 

If the natural course of things were perfecdy right and satisfactory, to 
act at all would be a gratuitous meddling, which as it could not make 
things better, must make them worse . 20 


18 ST I, n, 93, 1. 

15 Cf. Gombrich, 1950, p. 147. 
20 Mill, 1874, p. 19. 
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However, this was not the only way exemplar was used in medi¬ 
eval art. Although it is true that there were certain well-defined 
conventions to be followed, medieval art cannot be seen as a mere 
repetition of stereotypes. It could not be like that, because according 
to medieval standards all art had to fulfil a definite function. A work 
of art was only considered to be successful if it was judged to be 
suitable for its intended purpose. In order to judge artistic works on 
the basis of this criterion, one had to consider the work of art as a 
whole. The question then is not whether all the isolated elements of a 
painting (the Madonna, the bishop, or the angel Gabriel) faithfully 
represent the conventional images. Rather, the question is whether the 
painting as such is suitable for its purpose (for instance, as altar- 
piece). 

Apart from the criterion of suitability, a work of art had to meet 
the requirement of proportion. According to Umberto Eco, proportion 
is the most important criterion according to which works of arts were 
judged. 21 The elements should be represented in a harmonious 
whole. Like the criterion of suitability, this criterion can, of course, 
only be applied to a work of art as a whole. It seems then that the 
exemplar Aquinas has in mind, refers, not to an isolated pattern to be 
copied, but to the idea of a work of art as a harmonious and propor¬ 
tionate whole, which is suitable to the end it is meant to serve. The 
term exemplar refers to order, not to a particular element. In Eco’s 
words: 

Order is not so much a model to be copied as a compulsion that must 
be satisfied . 22 

If the exemplar which human artists have in mind is considered as 
such a ‘compulsion’ for order, this must be all the more the case 
where Aquinas speaks about eternal law as the exemplar in the mind 
of God. The exemplar in both man-made works and in God’s creation 
might be thought of as something which 

[...] presides over its construction and regulates it in a law-govemed 
way . 23 


21 Eco, 1988. 

22 Eco, 1988, p. 98. 

23 Eco, 1988, p. 101. 
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Both God and the human artist have an overall plan in mind for a 
harmonious whole directed to a specific purpose or end. 

If we understand exemplar in this sense, it is clear why Aquinas 
clusters notions like idea and exemplar with those of ratio and lex. 
These are not different things. The exemplar God has in mind directs 
the way the world is and should be. In short, the world is created in 
such a way that it is best fitted to these ends. It is because of the 
directive power of the exemplar that it can properly be called ‘law’. 
And, in accordance with the above-mentioned aesthetical criteria, 
Aquinas remarks that law (lex) is a rule ( regula ) and measure ( mensu- 
ra). It is a rule, since it directs the elements to their appropriate ends, 
a measure, in so far as it makes sure that the elements stand to one 
another in due proportion. 24 

‘Law’, like ‘exemplar’, refers to an overall plan for the construc¬ 
tion and regulation of a work of art (or, in God’s case: the created 
universe). In the words of the famous writer on medieval psychology 
and moral theory Odon Lottin: 

[...] la loi, avant d’etre un principe d’obligation, est un principe d’or- 
dre, rfcgle de vie, norme de moralit6. 25 

The eternal law is an ordering principle regulating God’s creation, 
rather than a set of coercive precepts. 

In aesthetics there is a term for such an ordering principle: ‘style’. 
I think that the term ‘style’ is more appropriate to clarify Aquinas’s 
concept of ‘eternal law’ than the term ‘law’. 26 It does justice to 
Aquinas’s conception of God as Artificer, and it excludes all kinds of 
misunderstandings, provoked by the term ‘law’. 

As we shall see in the chapters on Suarez, one such misunder¬ 
standing is to think that God Himself is obliged to obey the eternal 
law. Suarez thought that the concept of eternal law implied a serious 
blasphemy. The mere assumption that God would have been governed 
by a ‘law’, would entail the view that He was not free, omnipotent 
and sovereign, but that He was and is bound to obey some precepts, 
that are not of His own making. 


24 ST I, II, 90, l. 

25 Lottin, 1931, p. 97. 

26 We should be cautious, however, not to identify ‘style’ with ‘personal style’. 
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The term ‘style’ prevents such a misunderstanding. It is true that 
God is ‘bound’ to it, just as an artist who decides to paint in an 
impressionist style can be said to be ‘bound’ to a certain degree of 
consistency and cannot suddenly revert to classicism in one and the 
same picture. But it does not imply that God would not have been 
free in His choice of style. The adoption of a style does not curb His 
sovereignty. On the contrary, style as an ordering principle is the sine 
qua non for creativity. It gives a general direction to the artistic 
process, and provides for a certain amount of unity and coherence 
within the artistic product. It is on the basis of these qualities that 
William James remarks that: 

Aesthetic union [...] is very analogous to teleological union. Things tell 
a story. Their parts hang together so as to work out a climax. 27 

If we understand eternal law as divine style, it is clear why Aquinas 
could view the world as a unified, ordered whole. He conceived it as 
the expression of God’s—self-imposed—style. 


3. The divine style applied 

But there are other advantages of the term ‘style’ as well. The most 
important one is that it clarifies the various ways in which created 
beings ‘participate’ in the eternal law. At first sight, it seems to be 
Aquinas’s view that only rational beings can participate in the eternal 
law. According to Aquinas ‘law is something that belongs to reas¬ 
on’. 28 Usually this view is taken in the ordinary sense that a subject 
has to know and understand the law in order to comply with the law. 

But this interpretation raises some difficulties. According to 
Aquinas, irrational beings are also bound by the eternal law: ‘[...] 
Even non-rational creatures share in the Eternal Reason in their own 
way’. 29 They share in the eternal law by ‘inward moving principles’. 
Apparently law is not stricdy connected to rationality. 

As we shall see, subsequent natural law theorists were troubled by 
this inconsistency. If law can only direct rational beings, how can we 


27 James, 1906, p. 77. 

21 ST I, n, 90, 1, concl. 
* ST I, H, 91, 2, ad 3. 
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say that animals are bound by the eternal law as well? We can do that 
only by making the most of Aquinas’s assertion that animals are 
subject to eternal law per similitudinem, as a figure of speech. 

However, if we interpret eternal law as style, it is easier to under¬ 
stand what Aquinas had in mind. He regarded God’s creation as an 
artistic product. As such, all creatures share in the eternal law in the 
sense that they are the—visual—expressions of the divine style, in just 
the same way as we might say that Monet’s waterlilies are an expres¬ 
sion of ‘impressionism’. In this sense, both rational and irrational 
beings are an expression of the divine style. 

But rational creatures participate in the divine style in an additional 
sense as well. Being endowed with reason, they can recognise the 
divine style in themselves and in other creatures and they can—and 
therefore they must—adopt that style in the regulation of their own 
affairs. That is why Aquinas writes that rational beings ‘join in and 
make their own the Eternal Reason through which they have their 
natural aptitudes for their due activity and purpose’. 30 ‘Natural law’ 
is indeed nothing other than a name for the rational participation in 
the eternal law. It expresses the possibility for rational beings to apply 
the divine style to their own dealings. 

Whereas irrational beings are merely the expression of the divine 
style, rational beings are both expression of that style, as well as 
capable of adopting that style to their own affairs. This is why 
Aquinas writes: 

Taken as a rule and measure, law can be present in two manners, first, 
and this is proper to the reason, as in the ruling and measuring prin¬ 
ciple, and in this manner it is in the reason alone; second, as in the 
subject ruled and measured, and in this manner law is present wherever 
it communicates a tendency to something, which tendency can be called 
derivatively, though not essentially, a ‘law’. 31 

The two meanings of the word ‘law’ referred to here are at the root 
of our later distinction between a normative law and a descriptive law 
(as in ‘laws of physics’). It is only by means of the analogy with 
aesthetics, by understanding ‘law’ as ‘style’, that we are able to see 
why these meanings are not logically distinct in Aquinas’s writings. 


30 ST I, n, 91, 2, concl. 

31 ST I, II, 90, 1, ad 1. 
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Law in the descriptive sense, refers to ‘tendencies’ and qualities 
which are inherent in God’s stylistic expressions. Normative laws, on 
the other hand, are the result of our own rational application of the 
divine style to human affairs. 

It is important to note that rationality is indeed required in order to 
adopt that style. We are not expected merely to copy God’s artefacts. 
To adopt a style is more than the repetition of stereotypes. Conven¬ 
tional examples may constitute a certain style—and there is certainly 
no style without such examples—but style is more than the sum-total 
of stereotypes. Why? Because a style does not contain precise direc¬ 
tions in order to perform specific actions. An artistic style is not to be 
seen as a recipe on ‘how to paint a portrait’. The term ‘style’ rather 
denotes a general way of making or doing things. In fact, ‘style’ is 
better fitted to express the kind of rationality required to ‘partake in 
the eternal law’ than ‘law’, for it shows that rational beings are 
expected to look beyond the examples and conventions. Just as a good 
painter does not merely copy Monet’s waterlilies, but can adopt that 
style in painting a modem industrial landscape, a rational being is 
required to do more than doggedly follow God’s precepts. 

If we understand ‘natural law’ as the adoption of the divine style, 
we can also understand why natural law does not only prohibit us to 
commit evil, but also enjoins us to pursue and to do good. Many 
interpreters have drawn attention to the fact that Aquinas did not 
merely think of natural law as a set of prohibitions, but also of 
counsels. 32 Nowadays, we might be inclined to regard that as a cor¬ 
rect representation of what any legal system is about. But as I shall 
show in III. 1, law’s function as a source of actions was not always 
recognised. The term ‘style’ is illuminating because it reveals how 
both counsels and precepts hang together. For instance, the stylistic 
requirement of unity of time, place and action, which any successful 
classicist playwright had to meet, was not merely a constraint; it also 
opened a vast array of possibilities that would otherwise have re¬ 
mained unexplored. Style can be a source of creativity, in the same 
way that law can be a source of actions, associations and arrange¬ 
ments which would have been impossible without law. 

So the term ‘style’ enables us to understand why Aquinas’s concept 
of law comprises so many elements. It makes clear why he links law 
with rationality (the understanding and adoption of a style); why he 


32 Cf. Grisez, 1965, p. 367; Lottin, 1931, p. 75. 
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nevertheless allowed irrational beings to be part of eternal law (as 
expressions); and finally why he thought of law as comprising both 
precepts and counsels. 

But the analogy with art not only clarifies why so many notions 
are included-, it also reveals why a certain topic is excluded from 
Aquinas’s discussion on law. Hie topic which is excluded is the 
question to what extent rational beings are obliged to follow the 
natural law. Aquinas does not explicitly address the problem of 
obligation, when speaking about natural law. As we shall see, this 
‘omission’ would ultimately prove fatal for any subsequent theory of 
natural law. The problem that haunts Su&rez’s analysis of natural law 
is that natural law only seems to indicate good and evil, but does not 
oblige us to do good and to avoid evil. 

The interpretation of eternal law as divine style clarifies why 
Aquinas did not differentiate between these two functions. Natural 
law is not a set of moral rules, precepts and prohibitions. It denotes 
the capacity of human beings to adopt a style. The question is there¬ 
fore not to what extent we are obliged to follow precepts, but to what 
extent we are obliged to adopt God’s style. As to this latter question, 
there seems to be no problem involved. Aquinas thought that since 
our rationality is an impression of the divine light, we have no other 
alternative than to adopt His style. There is no variety of styles be¬ 
tween which we can choose. 

That does not mean that we cannot go wrong in the adoption of 
that style. Just as there are a lot of bad impressionist painters, there 
are a lot of people who inadequately adopt the divine style to their 
own doings. But that does not imply that we need an additional 
source of obligation for the fact that we should adopt the style. We 
cannot do otherwise. The problem of obligation, therefore, only 
surfaces when natural law is regarded as a set of precepts. Then, of 
course, promulgation of those precepts does not entail an obligation to 
follow them. But if we take natural law as referring to the possibility 
to adopt the only available style, there is no need to argue that we are 
obliged to adopt that style. 


4. The role of nature 

Once we understand the eternal law as a divine style, and natural law 
as the capacity of rational beings to adopt that style, we are able to 
resolve the debate whether the first principle of natural law is moral 
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or formal. If we regard the first principle as a general stylistic re¬ 
quirement, Grisez seems to be right. The first principle is indeed not 
a general recipe or precept. It does not exhort us to paint only por¬ 
traits. Nor is it purely ‘formal’, as Grisez maintains. It does not 
merely give us a guideline such as ‘make always preparatory sket¬ 
ches’. 

In fact, the analogy with style reveals that the discussion between 
‘moral and ‘formal’ rests on a misunderstanding on what methodology 
is about. If we share the view of some philosophers of science that it 
is possible to detect various styles of scientific reasoning, 33 we might 
say that methodological rules and guidelines are constitutive of such a 
style. These rules do not decide which theories are ‘true’, but they 
serve as criteria according to which the question can be decided 
which theories can be true and which are not. In this sense, Grisez’s 
assumption that the first principle is neutral and ‘pre-moral’ is exag¬ 
gerated. Style and substance cannot be separated. The principle that 
good should be pursued and done and evil avoided, does not specify 
which particular act is morally praiseworthy, but it certainly asserts 
that some actions (pursuing evil) can never count as morally good 
acts. The first principle is indeed methodological, but as such it 
serves as a general evaluative criterion as well. 

We have seen that the debate concerning the first principle entails 
a debate concerning the role of nature. If we take it as a moral 
principle, nature provides the specifications of ‘the good’ referred to 
in the first principle. If we interpret the principle as a formal one, 
‘the good’ merely refers to the fact that practical reason is active, but 
that we can do without nature in order to arrive at sound conclusions 
about the courses of action to be taken. According to Grisez and 
Finnis, nature plays no important part at all. The mere distinction 
between theoretical and practical reason, each with its own fundamen¬ 
tal and self-evident principle, testifies to Aquinas’s awareness of the 
fact that moral judgements are the outcome of practical reasoning, not 
of any theoretical investigation of nature. 

From end to end of his ethical discourses, the primary categories for 

Aquinas are the ‘good’ and the ‘reasonable’; the ‘natural’ is, from the 


33 Fleck, 1935, was the first to introduce the concept of style in the analysis of 
science. For a more recent overview see: Hollis and Lukes, 1982. Of course, these 
theories start from the assumption that there are several possible styles of reasoning, 
whereas Aquinas did not allow for such a variety. 
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point of view of his ethics, a speculative appendage added by way of 
metaphysical reflection, not a counter with which to advance either to 
or from the practical prima principia per se nota. M 

This interpretation deviates from the standard-view shared by both 
Neo-Thomists and legal positivists, that the ‘good’ as the end for 
mankind, is informed by Aquinas’s catalogue of natural inclinations. 

I think that also here, the analogy with art is capable of resolving 
the dispute. If we regard natural law as the expression of the possibil¬ 
ity for rational beings to adopt the divine style, it is clear that the 
general first principle is not sufficient in itself. There is no style, 
neither artistic nor scientific, that contents itself with the formulation 
of methodological guidelines alone. Schonberg’s style cannot be 
transmitted by only explaining the atonal system; one should hear his 
music in order to compose in his style. Someone who has never seen 
an impressionist painting is not able to paint in that style. The study 
of scientific methods does not turn someone into a good scientist. 
Apart from guidelines, one should have access to the works of art in 
which a certain style is expressed. 

God must have been aware of this wisdom as well. And that is 
why Aquinas thinks that we human beings can ‘grasp’ his style by 
looking at the products of the Supreme Artificer. So we might say 
that it is in ourselves, as God’s creatures, that we find the examples 
of God’s style, the greater part of which he has equally expressed in 
animals and plants. An investigation of these inclinations and ends in 
nature is therefore a heuristic device in order to know and to adopt 
God’s style. 

This interpretation allows me to adopt a middle-course between the 
conflicting interpretations. It is true that natural inclinations should 
not be seen as examples to be copied. Aquinas did not conceive of 
reason as a mechanical translation , of is-statements into ought-state¬ 
ments. An understanding of God’s style is more than following 
successful examples. In this sense, the contemporary natural lawyers 
are right to reject the kind of automatic inferences legal positivists 
have in mind when they speak about natural law. But Finnis and 
Grisez exaggerate matters by claiming that we should not rely on 
information about nature at all, or that nature is entirely irrelevant for 
practical reasoning. 


34 NLNR p. 36. 
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5. Fullness of being 

In order to assess the importance of the information nature provides, 
it should be noted that the first principle of natural law is embedded 
within two metaphysical assumptions. The first is a general statement 
concerning the nature of ‘the good’; the second refers to the inclina¬ 
tions that are implanted in all creatures. 

The general assumption is introduced just before Aquinas’s formu¬ 
lation of the first principle: 

[...] the first principle for the practical reason is based on die meaning 
of good, namely that it is what all things seek after. 35 

And it is here that Aquinas draws a parallel with theoretical reason¬ 
ing: just as the first principle of practical reasoning is based on the 
meaning of ‘good’, the principle of non-contradiction is based on the 
meaning of ‘being’ and ‘non-being’. The principle is evidently sup¬ 
ported by the metaphysical assumption that all things seek after the 
good. But this is not the only definition of the good. He also ident¬ 
ifies the good with ‘an end’: 

[...] every agent acts on account of an end, and to be an end carries the 
meaning of to be good. 36 

In order to understand the equation of ‘good’ with ‘end’ we have to 
bear in mind the hierarchical and teleological framework of Aquinas’s 
theory. ‘Good’ is not simply the opposite of ‘evil’, but is seen as a 
quality of being. The well-known Thomistic adagium ‘bonum et ens 
convertuntur’ can only be understood on the basis of Aquinas’s view 
that good is fullness of being, and evil the lack of being: 

[...] the good and evil of an action [...] depends on its fu llne ss of being 
or its lack of its fullness. 37 


35 ST I, II, 94, 2. 

36 Ibid. 

37 ST I, II, 18, 2. This quotation is taken from the Pegis edition, 1944, since the 
Blackfriars edition translates plenitudo essendi as ‘completeness of reality’ which gives 
the expression an objectivist flavour that might be misleading. 
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And: 


Thus a blind man has a quality of goodness for being alive, yet it is an 
evil for him to lack sight. 38 

It is clear that Aquinas does not conceive of the relation between 
good and evil as a dichotomous relationship. It is Aquinas’s view that 
there are degrees of ‘goodness’ which run parallel with degrees of 
‘being’. In order to do justice to that view, we should not visualize 
his views as a horizontal, linear relationship of which good and evil 
are the extremes. The relationship between good and evil should be 
represented as a pyramid, in which each step higher means more 
fullness of being (good), and each step lower implies less fullness of 
being (evil). The definition of the good on which the whole edifice of 
natural law is erected, is informed by Aristotelian metaphysics in 
which all things strive towards fullness, perfection and the actualiz¬ 
ation of their potentialities. Viewed in this light, we can now under¬ 
stand why Aquinas formulates the first principle. It requires people to 
conduct their practical reasoning on the basis of the assumption that it 
is fullness of being we strive after and that we should not hamper that 
natural inclination. 

The pyramidal representation of good and evil as more or less 
fullness of being implies that good and evil are notions, relative to the 
position one occupies at the scales of the pyramid. 



If you find yourself at a level of being which corresponds to stage B, 
any action which leads to a descent to C is to be considered as a 
morally bad action. Of course, for those who start at D, the ascent to 
the same stage C is quite an improvement; the actions leading to such 
an ascent should be regarded as morally good. 

The first principle (‘good is to be done and pursued, and evil avoi¬ 
ded’) is, of course, of no avail in determining the position one 
occupies on the scales. It only tells us that the general direction 
should be upwards, because it is in the nature of all beings to move 


“ ST I, II, 18,1. 
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upwards. And in this general sense, Hart is certainly right in his 
sketch of teleological thinking. It seems that Finnis and Grisez cannot 
cut loose the first principle of natural law from the teleological 
metaphysics in which it is embedded. 

However, if nature’s role would be confined to the general state¬ 
ment that it is in the nature of things to move upwards on the scales 
of being, we might not really find that a helpful clue in deliberating 
on desirable courses of action. Although such a general role of nature 
would be theoretically significant, it might indeed be discarded as 
something that is not very relevant to our actual practical deliberation. 

Aquinas, however, does not rest at this general statement. Immedi¬ 
ately after the introduction of the first principle Aquinas adds more 
detailed metaphysical assumptions. Here he indicates the position on 
the scales occupied by mankind. To quote him in full: 

The order in which commands of the law of nature are ranged corre¬ 
sponds to that of our natural tendencies. Here there are three stages. 
There is in man, first, a tendency towards the good of the nature he has 
in common with all substances; each has an appetite to preserve its own 
natural being. Natural law here plays a corresponding part, and is 
engaged at this stage to maintain and defend the elementary require¬ 
ments of human life. 

Secondly, there is in man a bent towards things which accord with his 
nature considered more specifically, that is in terms of what he has in 
common with other animals; correspondingly those matters are said to 
be of natural law which nature teaches all animals, for instance the 
coupling of male and female, the bringing up of the young, and so 
forth. 

Thirdly, there is in man an appetite for the good of his nature as 
rational, and this is proper to him, for instance, that he should know 
truths about God and about living in society. Correspondingly whatever 
this involves is a matter of natural law, for instance that a man should 
shun ignorance, not offend others with whom he ought to live in 
civility, and other such related requirements. 39 

This passage indeed reveals that there is no fundamental gap between 
man and the rest of God’s creation. As far as we have the inclinations 
to self-preservation and procreation we are, like the other creatures, 


39 ST I, II, 94, 2. It is not clear to me why in the Blackfriars edition praeceptum is 
translated as ‘command* instead of ‘precept*. It gives the passage an unnecessarily 
voluntarist ring. 
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expressions of the divine style. But we have also something extra 
which elevates us to a position of more perfection than the lower 
strata. That implies that although we have higher aims in life than the 
animals, we are not absolved from the duty to preserve ourselves and 
to procreate. 

This raises the question what we should do if the various natural 
inclinations conflict with one another. What should someone do who 
is confronted with the choice between self-preservation and truth of 
God? What is the Christian supposed to do who is confronted with the 
choice either to die or to convert to Islam? Should the lower aim 
(self-preservation) come first or is it the other way round and is 
Aquinas advocating an attitude in which man should always seek his 
higher aims, and pursue the truth about God in the afterlife, at the 
cost of hindering the lower aims? 

Finnis and Grisez simply deny that Aquinas’s hierarchical ordering 
has any moral implications, if we are confronted with such a dilemma 
between competing inclinations. Finnis claims that 

[...] Aquinas’s threefold ordering quite properly plays no part in his 
practical (ethical) elaboration of the significance and consequences of 
the primary precepts of natural law [...]. 40 

This looks like an easy way out. In this view, Thomas gives us no 
clue whatsoever about the priority of goals in case they conflict. 
Goods such as self-preservation, knowledge, or social life are all 
simply conceived of as ‘basic goods’ and it is for practical reason to 
decide which of these goods should have priority in case of conflict. 
Therefore Finnis thinks that the principles based on these inclinations 
should be regarded as just some more guidelines, complementing the 
first principle of practical reasoning. He therefore speaks about the 
first principles of natural law not being derived from any statement of 
fact. 41 

This is, however, an unsatisfactory solution. Time and again 
Aquinas differentiates between ends that are desired for their own 
sake and ends that are desired for the sake of some further goal. This 
is clearly expressed in the Commentary on the Ethics: 


40 NLNR p. 94. 

41 As we shall in IX.4, the rejection of any hierarchical ordering here causes 
enormous problems for their own moral theory. 
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Some ends we choose only for the sake of something else; e.g. 
riches—which we do not desire except in so far as they are useful for a 
human life [...]. It is clear that all these ends are incomplete. But the 
best and last end should be complete. Hence if there is only one thing 
that is complete, it should be the last end which we are seeking. But if 
there are many complete ends, then the most complete of them should 
be the best and last. 42 

According to Aquinas, ends such as self-preservation and procre¬ 
ation cannot be regarded as complete ends. The ‘most complete end’ 
in Aquinas’s vocabulary, 43 is knowledge of God. This is truly an 
end which is desirable for its own sake. We might therefore expect 
Aquinas to give priority to the more complete end if it conflicts with 
a less complete end. This does not imply that Thomas shows con¬ 
tempt for these lower aims. They are not ‘merely’ instrumental. 44 
On the contrary, less complete ends are ‘sub-ends’. They have a value 
in themselves, since they are the realisations of the tendencies that are 
implanted by God. The only thing that is required from us is that we 
should be aware of the incompleteness of these ends in our practical 
reasoning. To think that self-preservation should be given priority 
over knowledge of God is simply making a mistake in the assessment 
of the degree of completeness of these aims. To give priority to those 
lower ends is to forsake the divine spark in us which enables us to 
adopt the divine style. To pursue less complete ends at the expense of 
a more complete one is to treat oneself as merely an artistic product; 
not as the artist one can—also—be. 


6. Desired and desirable 

We might wonder whether this interpretation of the role of nature, as 
outlined above, is so much different from the standard Neo-Thomistic 
interpretation, that the first general principle should be viewed as a 
major, which, coupled with informative minors, gives rise to moral 


42 Bk. I, lect. 9, in Martin, 1988, p. 171. 

43 Nowadays, one might be inclined to think that completeness admits of no 
degrees, but also here Aquinas’s gradual and hierarchical ordering has to be taken into 
account. 

44 As we shall see in chapters IX and X, this is how incomplete ends figure in 
Finnis’s account. 
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rules. The observation of the various natural inclinations towards ends 
informs us about the morally desirable ends to pursue. It seems then, 
that all my talk of eternal law as ‘style’ and natural law as our 
adoption of that style is no more than an unnecessary ‘aesthetisation’, 
a futile attempt to make Thomism somewhat more palatable to the 
taste of the post-modern reader and to conceal the undeniable fact that 
indeed, it was Aquinas’s view that we can infer norms from nature 
without more ado. 

At first sight, this appears to be the case. In the preceding section 
we have seen that Aquinas offered two definitions of ‘the good’. The 
first is ‘that which all things seek’; the second equates the good with 
an end. The two definitions recur in De Veritate: 

Since the essence of good consists in this, that something perfects 
another as an end, whatever is found to have the character of an end 
also has that of good. Now two things are essential to an end: It must 
be sought or desired by things which have not attained the end, and it 
must be loved by things which share the end, and be, as it were, 
enjoyable to them. 45 

There seems to be an ambiguity involved here. On the one hand, 
Aquinas conceives of the good as that which is ‘perfective’ of man’s 
nature, in the sense that it helps man to realise his ultimate end. In 
this sense the good is thought to be objectively desirable. On the 
other hand, he stresses that the good must be loved and found ‘enjoy¬ 
able’; in other words, the good must be desired. The juxtaposition of 
these two definitions suggests that Aquinas simply conflated the 
factually ‘desired’ with the normatively ‘desirable’. 

In order to clarify the troublesome position of this twofold defini¬ 
tion, it is useful to look into a passage in the Summa, where Aquinas 
comes to speak about the three ways in which reasoning can be called 
theoretical or practical. 46 Reasoning can be called theoretical or 
practical as regards its object, its method and its end. For instance, if 
a builder considers how a house can be built, but does not actually 
build that house, his object is practical, but his end is theoretical. His 
reasoning is partly theoretical, partly practical. 47 


45 De Veritate, 21, 2. 

44 Cf. also Mclnemy, 1981, p. 39. 
47 ST I, 14, 16. 
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In order to understand the differences between practical and 
theoretical reason it is worthwhile to see what they look like, if they 
are completely theoretical or practical in all three aspects. Based on 
Aquinas’s assertions on how the two kinds of reason run parallel, the 
following order can be reconstructed: 


theoretical reason 
object being and non-being 

method principle of non-contradiction 

end the truth 


practical reason 
the good 

good is to be done etc. 
the good 


We immediately perceive a remarkable incongruity here. For we see 
that in the domain of theoretical reason ‘object’ and ‘end’ are differ¬ 
ent: being and truth do not coincide. But in the domain of practical 
reason the good is both object and end of practical reasoning. It is 
that which all men seek and the ideal to which we should strive. It 
seems as if this little exercise indeed reveals the profound confusion 
between ‘is’ and ‘ought’; between ‘desired’ and ‘desirable’. 

Oddly enough, the definition of the good as both ‘that which all 
men seek’ and ‘the end’, does not raise any scepticism among Neo- 
Thomists. They even conclude that the twofold definition of the good 
proves that there is no inference here from the desired to the desir¬ 
able. This is the position of Ronald Duska, 48 who concludes from 
the above-quoted passage that an end can be counted as ‘good’ if it 
fulfils both the criterion that it is actually desired and that it is desir¬ 
able (because of its perfective qualities): 

Aside from being desired and enjoyed, any candidate for being called 
‘good’ must also be perfective. 49 

Duska concludes, that by stressing both elements Aquinas avoids the 
pitfalls of the position in which the desirable is simply inferred from 
the desired and it equally avoids the (non-naturalist) position in which 
the desirable is completely independent of what is actually desired by 
people. 

I believe that this interpretation is too easy. If the problematical 
relationship between the normatively desirable and the factually 


48 Cf. Duska, 1974. 

49 Duska, 1974, p. 153. 
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desired could have been solved by a mere juxtaposition of the two, it 
is hard to understand why such a long and fierce debate would have 
ensued. The problem is that Aquinas needs a criterion in order to 
decide which good is more ‘complete’ or more ‘perfective’ of our 
being than another good. The question is whether this criterion itself 
depends on the degree in which this end is actually desired by people 
or not. If so, there would be reason to think that according to 
Aquinas the most desirable good is the good which is most desired. 

The above-quoted passage from the De Veritate does not help us 
decide whether this is indeed the case. More information is given by 
Aquinas in a passage in the Summa, where our purpose in life is 
discussed. There, Aquinas draws a highly important distinction, 
which I quote in full: 

We can speak of the ultimate end in two senses, namely to signify first 
what it means, and second that in which it is realised. As for the first, 
all are at one here, because all desire their complete fulfilment, which, 
as we have noted, is what final end means. As for the second, how¬ 
ever, all are not unanimous, for some want riches, others a life of 
pleasure, others something else. We draw a comparison here with the 
palatable, which is pleasurable to every taste. Some find this in wine 
most of all, others in sweetstuffs or something of the sort. All the 
same, by and large, we esteem that most palatable which most appeals 
to cultivated tastes. And likewise we ought to account that good the 
most complete which is finally sought by those with well-tempered 
affections. 50 

In this passage, the desired and the desirable are not merely juxta¬ 
posed but serve as answers to two different questions. Asked for a 
definition of the ultimate end (the so-called first sense) he merely 
repeats his definition of the good, which is simply that which all men 
seek. Aquinas says that ‘all are at one here’. Of course they are: if 
we define the good as the desired, it. is a somewhat trivial truth that it 
is the good that we all desire. The real problem arises as soon as we 
start to look for an objective criterion in order to answer the question 
whether the desired is that which should be desired. About that 
answer there is lack of consensus, Aquinas says. No objective cri- 


50 ST I, II, 1, 7. 
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terion seems to be available. In that case we should follow those with 
a ‘cultivated taste’: we should follow the virtuous man. 51 

This solution is surprisingly similar to the criterion J.S. Mill 
invoked in order to decide which kind of happiness should be pur¬ 
sued: 


Of two pleasures, if there be one to which all or almost all who have 
experience of both give a decided preference [...] that is the most 
desirable pleasure. 52 

Mill tried to refute the criticism raised by his opponents that utili¬ 
tarianism simply inferred desirability from the desires of ‘swine’, by 
arguing that a cultivated person who is acquainted with lower pleas¬ 
ures as well as higher pleasures would opt for the higher ones. Mill 
and Aquinas both share the view that the ends which are truly desir¬ 
able are desired by persons with a cultivated taste. 

This does not turn Aquinas into a utilitarian, although I believe 
that there are more similarities between the two doctrines than is 
commonly recognised. The main difference between the two philos¬ 
ophers is that Mill does not provide us with an answer to the question 
how we can recognise the truly cultivated man. His treatise vaguely 
evokes the picture of the educated gentleman, but it is unclear what 
exactly this gentleman’s abilities should be. Apart from that, the 
claim that the gentleman should also be acquainted with the lower 
pleasures is confusing. In order to be persuaded that indeed ‘it is 
better to be a Socrates dissatisfied than a fool satisfied’, 53 we have to 
know for sure that Socrates had some experience with brothels, drugs 
or laziness and consciously opted for philosophy as a higher pleasure. 

All these confusions are absent in Aquinas’s account, for the 
cultivated person we should follow is not merely marked by ‘taste’. 
His moral behaviour is not only marked by ‘well-tempered affections’ 
but, more importantly, by the fact that the ends he pursues are guided 
by practical reasoning: 

The natural inclination to the good of virtue is a kind of beginning of 
virtue, but is not perfect virtue. In fact, the stronger this inclination is, 
the more perilous can it prove to be, unless it be joined by right reason 


51 Cf. also O’Connor, 1967, p. 28. 

52 Mill, 1863, p. 8. 

33 Mill, 1863, p. 9. 



VARIATIONS ON A DIVINE THEME 


45 


[...] just as, if a running horse be blind, the faster it runs the more 
heavily will it fall, and the more grievously be hurt. 54 

On the basis of these quotations it is not difficult to assess the 
relationship between good as the object of practical reasoning and 
good as the end of practical reasoning. They do not simply coincide. 
The object of practical reasoning is the good towards which we have 
a natural inclination (that which all things seek). That good simply 
refers to that which is desired. But although this is ‘the beginning’ of 
true virtue, and as such can serve as an indication where the good 
should be sought, it is not enough. ‘Good’ as the end of practical 
reasoning is that which is truly desirable. In order to assess the 
desirability of our desires, we should rely on practical reasoning and 
on the moral behaviour of the well-informed man. In order to avoid 
confusion, I believe that Aquinas’s views on the differences between 
practical and theoretical reason can be reconstructed as follows: 


theoretical reason 
object being and non-being 

method principle of non-contradiction 

end the truth 


practical reason 
the desired good 
good is to be done etc. 
the desirable good 


Just as the truth is the result of sound reasoning about being, the 
desirable is the product of sound reasoning concerning the good we 
naturally seek. 

It is important to note that taken in this sense the desirable is not 
simply inferred from the desires people have. These desires do not 
serve as the only basis from which ought-statements are derived. 
Aquinas is not a naturalist pur sang. The style-metaphor is more apt 
to describe the more complex kind of reasoning Aquinas had in mind 
than the standard interpretation in which rules are the product of 
simple inferences. 

But at the same time Aquinas avoids the pitfalls of those who claim 
that the determination of the ends one should pursue is completely 
independent of what people desire. As we shall see in IX. 6, this is the 
view Finnis reverts to. In the modem theory of natural law, the actual 
desires of people are discarded as irrelevant. Aquinas avoids both 
pitfalls, not because he equally values both the desirable and the 


54 ST I, II, 58, 4, ad 3. 
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desired (as Duska would have it) but because the process of reasoning 
forms the missing link between the two. 


7. Conclusion 

The debate whether Aquinas’s theory should be regarded as a set of 
inferences of norms from nature, or as an attempt to develop a theory 
of practical reasoning, which is independent from nature, seems to be 
marked by a tendency—on both sides—to underestimate the unifying 
potential of the concept of eternal law. 

In this chapter we have seen that once we take seriously Aquinas’s 
view of God as Artificer, the eternal law is not strictly speaking a 
‘law’, but can be more adequately understood as a style that regulates 
and directs God’s creation. Such an interpretation clarifies the posi¬ 
tion occupied by the various creatures within the eternal law. The 
natural inclinations which animals, plants and human beings have in 
common, can be seen as artistic products: as expressions of the divine 
style. The natural inclination to rationality (in angels and human 
beings) enables these beings to participate in the divine style, i.e. to 
adopt that style in regulating and ordering their own affairs. Natural 
law is nothing more than a term denoting that capacity of rational 
beings. 

The reading of eternal law as style makes clear that God Himself 
is not obliged to ‘obey’ that eternal law. He simply created the world 
according to a consistently applied self-imposed style. Nor is it 
necessary to suppose that natural law needs extra obligatory force for 
us to comply with that law. There is no need for us to look for an 
additional expression of God’s will. Aquinas simply presupposes that 
we have no other alternative than to adopt the divine style, albeit 
imperfectly. The very promulgation of the style entails its obligatory 
force. There is no gap between reason and will. 

Secondly, since rational beings are not able to adopt a style on the 
basis of some general stylistic requirements alone (such as the first 
principle of natural law), we should rely on the additional information 
concerning God’s style that is furnished by His products: the inclina¬ 
tions in all created beings. In order to reason well, we should be 
informed by the expressions of God’s style that can be found in both 
human nature and in the natural inclinations we share with the irra¬ 
tional beings. As the term ‘style’ suggests, we should not use this 
information as examples to be copied in a mechanical way, as Hart 
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supposed. But neither is it advisable to discard nature, as Grisez and 
Finnis do, as an important source for information and to rely on our 
rationality alone. The concept of eternal law, if we regard it as style, 
does not allow for a gap between nature and reason. 

The absence of any gaps between reason, will and nature implies 
that it is Aquinas’s view that God’s will is manifest in the particular 
style He adopted. In this sense, Kelsen is certainly right that natural 
law theory depends on the assumption that God’s will is immanent in 
nature. But it is not only an expression of will: God’s style is also 
reasonable, in the sense that it is accessible to human reason. Finally, 
His style is natural to the extent it is expressed in the creation. In this 
sense, what God wills is reasonable and natural at the same time. 

Obviously, that does not imply that what we human beings will is 
reasonable and natural at the same time. Although there is no other 
option available than to adopt God’s style, it is not certain whether 
we apply that style in a successful way. We can try to connect our 
natural inclinations to the rational perception of what is really ‘per¬ 
fective’ of our nature, but whether we succeed in doing that and opt 
for the correct course of action in pursuing the good depends on the 
way we actually proceed within the parameters of the divine style. 
Are we successful as artists, working in the image of God? To that 
question we turn in the next chapter. 




CHAPTER II 


AQUINAS’S AWARENESS OF CONTINGENCY 


In the preceding chapter, I argued that Aquinas’s theory cannot 
merely be regarded as a theory of practical reasoning. To stress the 
importance of reason at the expense of the role of nature would entail 
a serious underestimation of Aquinas’s views that man is naturally 
endowed with reason and that nature provides the examples of God’s 
style we are supposed to adopt. 

However, this emphasis on the vital role of nature in Aquinas’s 
theory once more seems to render Aquinas’s position vulnerable to 
the attack of the legal positivist. My analysis of the role of practical 
reason as proceeding from the factually desired to the normatively 
desirable would only confirm his suspicion that, indeed, the kind of 
reasoning proposed by Aquinas is fallacious. But is it? The answer to 
that question seems to depend on how we regard practical reason. If it 
is only a serving-hatch through which information about nature is 
transmitted and processed into ought-statements, the legal positivist is 
right: in that case practical reasoning is no more than a derivation of 
norms from nature. 

As may be gathered from the preceding chapter, I think that 
Aquinas allowed the practical reasoner more room for manoeuvre 
than that. Aquinas’s emphasis on rationality seems to exclude an 
interpretation of practical reason as merely the ability to translate is- 
statements into ought-statements. It suggests that more is required 
from the practical reasoner than only copying God’s examples. 

But exactly what is this ‘more’? In what sense is practical reason 
‘more’ than the ability to infer ought-statements from is-statements? 
In order to assess Aquinas’s views on practical reasoning, it seems 
that we should examine more carefully the three component parts of 
practical reasoning Aquinas distinguished: synderesis (sections 1-3), 
conscientia (section 4) and prudentia (section 5). 1 The analysis of 
these parts of reasoning will reveal not only how Aquinas conceived 
of individual deliberation on moral matters, but also how he con- 


1 For thorough analyses see Lottin, 1948, II, I, pp. 103-350; d’Arcy, 1961; and 
Potts, 1980. 
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ceived of the legislative process and the role of natural law in legisla¬ 
tion (sections 6-7). 


1. Synderesis: the angel’s eye 

As we have seen in the preceding chapter, Aquinas regards natural 
law as an expression of the possibility for rational beings to ‘particip¬ 
ate’ in the eternal law. I argued that we should interpret this ‘parti¬ 
cipation’ as the ability of rational beings to grasp the divine style and 
to adopt that style in the regulation of their own affairs. Aquinas has 
a term for the ability to grasp that style, synderesis, a term which has 
now become obsolete for the obvious reason that the notion has lost 
its function in contemporary discourse. 

The term refers mainly to that part of the human soul which is not 
affected by original sin. It is the spark of divinity which is not even 
extinguished in the breast of Cain. 2 Aquinas tells us that synderesis is 
a passive and innate disposition by which we can understand the 
starting-point or ‘seed-bed of all subsequent knowledge’, the first 
principle of practical reasoning. Therefore Aquinas speaks of syndere¬ 
sis as the ‘law of our intellect’. 3 

This perception of the divine style is described by Aquinas in 
optical metaphors. Synderesis is conceived of as pure ‘vision’: the 
immediate perception of the truth. In this respect, synderesis is 
comparable to visual perception by the senses, where there is also an 
immediate and direct contact with the outer world. 4 But whereas 
ordinary sight is shared with the lower creatures, the higher form of 
sight called synderesis is what we share with angelic creatures: 

It is proper to the nature of an angel to apprehend the truth without 
inquiry or running over the matter, but proper to human nature to reach 
an apprehension of truth by inquiring and by running from one point to 
another. As a result, the human mind, at its highest, comes near to 
something of what is proper to an angelic nature, i.e. by apprehending 
some things immediately and without inquiry [...]. Thus in human 
nature, in so far as it comes near to that of angels, there must be 


2 Potts, 1980, p. 10. 

3 Cf. ST I, II, 94, 1, ad 2, and De Ver. 16, 1. 

4 Cf. Kuhn, 1982, p. 409. 
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apprehension of the truth without inquiry both in theoretical and practi¬ 
cal matters. 5 

Synderesis is human apprehension at its highest peak. It is that part of 
human existence which touches that of the angels. Synderesis is the 
angels’ eye. This angels’ eye grasps things at a glance. The total 
picture is immediately seen and understood. There is no ‘running 
from one point to another’, there is no movement involved, as in 
reasoning. It is essentially immobile, indeed just like the contempla¬ 
tion of a picture. And it is this absence of movement which is thought 
to be the best guarantee for the absence of error. It is this ability that 
sets human beings apart from irrational creatures and links them with 
the higher creatures. 

This pinnacle of human understanding involves freedom as well. 
Human beings share angelic freedom in as much as they share angelic 
perception. Synderesis renders our actions voluntary. In so far as we 
have the angels’ eye, we can be properly said to ‘move ourselves’. By 
the immediate grasp of the divine style, we can shape our world 
according to that style. And in this respect we are different from 
irrational creatures, who are moved by principles implanted in them 
by God. Their actions can be called involuntary, for they are moved 
by others. 6 Of course, synderesis is also implanted in us: our ration¬ 
ality is not our own product. But thanks to that implanted ability to 
reason, we are elevated beyond the rank of mere artistic products: we 
can start to work as artists ourselves. Synderesis is therefore a pre¬ 
requisite for human freedom. 


2. Unquestionable parameters 

It is by virtue of synderesis that we can freely choose how we are to 
pursue and to do good. It enables us to shape our lives according to 
our free will. But this freedom does not imply that we are free to 
doubt the principle itself that is grasped by synderesis. We may 
deliberate about how to pursue good, we may deliberate about our 
personal conceptions of die good, but that we are bound to pursue 
good and to strive upwards on the scales of goodness and being is not 


5 De Ver. 16, trans. Potts, p. 124. 

6 ST I, II, 6, 1. 
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open to criticism. As I emphasised in the preceding chapter: there is 
only one option for man and that is to apply the divine style. Since 
there is no alternative, there is no discussion possible about the divine 
style perceived by synderesis. The divine style itself, expressed in the 
general first principle, as well as in the tendencies of all creatures, is 
excluded from debate. According to Aquinas, the first principle 

[...] cannot be called in question, but must be presupposed in every 
inquiry. 7 

The principles perceived by synderesis form the beginning and end 
of any form of practical reasoning. They are like fixed points, without 
which variation would be impossible. We might compare the ultimate 
principles with the position of immobility and rest from which one 
departs when one takes a step, and to which one returns as well. It 
would be impossible to walk at all without these moments of rest. 
Likewise, Aquinas’s claim is not only that we would be lost in our 
own train of reasoning if we had no fixed points that guided our 
reasoning, but that it would be impossible to reason at all without 
fixed principles. 

This is clearly expressed by Aquinas where he tells us that the 
understanding of the main principles is both the beginning and the end 
of the process of reasoning: 

[...] human reasoning, being a movement, has understanding as its 
point of departure, the understanding, namely, of some few things 
known naturally prior to rational analysis, which are its unfailing 
source. And it also has understanding as its point of arrival, when we 
judge what we have discovered by analysis in the light of those nat¬ 
urally obvious principles [my emphasis]. 8 

This passage not only reinforces the analogy with walking, but also 
refers to the two important functions of style I pointed out in 1.3. As I 
said, style has a twofold function: by its inherent constraints it is a 
source of creativity and at the same time it serves as a general evalu¬ 
ative criterion. In Aquinas’s words, synderesis as the understanding of 
the first principle helps us to discover truths as well as to judge what 


7 ST I, II, 14, 2. The Pegis edition is used here, since the Blackfriars edition 
translates supponere as ‘to take for granted’. 

8 ST I, 79, 12. 
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we discovered. In the terminology employed by contemporary philos¬ 
ophers of science one could say that the principle grasped by syndere¬ 
sis serves both as a regulative principle in the ‘context of discovery’ 
and at the same time as a principle that informs our judgement on 
what has been performed in the ‘context of justification’. The first 
principle indeed serves as both ‘departure’ and ‘arrival’, in Aquinas’s 
more imaginative terminology. 

The comparison with modem philosophy of science enables us to 
determine the status Aquinas accorded to the divine style grasped by 
synderesis. We might say that Aquinas’s conception of practical 
reasoning is comparable to what Thomas Kuhn called ‘normal sci¬ 
ence’. 9 In periods of normal science—as opposed to periods of revol¬ 
utionary science—scientific investigation consists mainly of puzzle¬ 
solving within a paradigm or framework which itself is unquestioned. 
During periods of normal science there is no debate about the main 
principles and parameters which constitute the scientific paradigm 
within which scientists work. Normal science is marked by the ap¬ 
plication of a style of scientific reasoning that itself remains unques¬ 
tioned. 

The similarities between Kuhn’s concept of normal science and 
Aquinas’s account of practical reasoning are remarkable. Firstly, they 
both share the idea that reasoning is not possible without the existence 
of a style, framework or paradigm that provides the principles in the 
light of which we can discover and judge. Secondly, both share the 
idea that really fruitful reasoning can only take place if these prin¬ 
ciples themselves are unquestioned. 

This is not to say that there are not any huge differences between 
Kuhn and Aquinas either. Kuhn did not regard a scientific paradigm 
as God-given. And Aquinas could not conceive of the possibility that 
periods of normal science alternate with periods of revolutionary 
science, in which the parameters are challenged and overthrown, as 
Kuhn asserted. It was inconceivable to Aquinas that people would 
start questioning the first principles, perceived by synderesis. Since 
there is only one style available, the divine style, human beings can 
neither choose nor change their style. It is the sine qua non for all 
moral reasoning, and, as such, a prerequisite for our fundamental 
freedom in shaping our own world. By questioning the divine style. 


9 Kuhn, 1962. 
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people would jeopardise the only link they have with the angels and 
God. 


3. The scope of certainty 

Until now, we have described synderesis as the immediate grasp of 
the divine style. But what does this exactly mean? What exacdy is 
‘grasped’? Aquinas tells us that synderesis grasps principles. But 
sometimes he refers to a single principle; sometimes he refers to the 
plural form: principles. In the former case, he clearly refers to the 
first principle of natural law that good is to be done and pursued, and 
evil avoided. In the latter case, he seems to refer to the principles that 
correspond to the natural inclinations in creatures: self-preservation, 
procreation, sociability and knowledge of God. It seems then that 
synderesis grasps the divine style, both by the general principle that 
all things do and should move upwards on the scales of being and 
goodness, as well as by the particular inclinations of the various 
creatures. 

This view can be reconciled with the way we grasp any style, 
either artistic or divine. As I remarked in 1.4, general stylistic re¬ 
quirements are always accompanied by examples in which a style is 
expressed. But what does this view imply if we take seriously Aqui¬ 
nas’s view that the principles grasped by synderesis are unquestion¬ 
able parameters? How can we make sense of Aquinas’s claim that not 
only the first principle is unquestioned, but also the particular 
examples in which die style is expressed? Does that imply that 
Aquinas’s concept of synderesis boils down to the assumption that we 
are not allowed to deviate from the particular inclinations, detectable 
in the various creatures? 

In order to answer that question, we should note that here a 
comparison with science has its dangers. Aquinas himself noted that 
there is an important difference between practical and theoretical 
reason. Practical reason is, as Grisez emphasises, active. It seeks to 
realise certain ends. In Aquinas’s words: 

Now in matters of practice then end stands like a principle, not a 
conclusion, as Aristotle observes. 10 


10 ST I, II, 13, 3. 
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Principles are ends, in the sense that the beginning (principium) of 
our reasoning on practical affairs is always informed by the end we 
want to achieve. To use a formulation of Aquinas, synderesis ‘pro¬ 
poses to us’ the ends to be pursued. This is the starting-point for any 
practical reasoning. But which ends does it propose to us? 

The use of the plural form principia suggests that ends such as 
self-preservation, procreation and knowledge of God are all appreci¬ 
ated as natural ends that form the principia of our reasoning. And 
indeed they are. But I argued in 1.5 that die various ends are not just 
various ‘basic goods’ all figuring at one and the same level. In the 
Thomist system, ends are ordered in a hierarchical way. Except for 
the ultimate end, which is truly an end in itself and desired for its 
own sake, all the other ends can equally be regarded as sub-ends, 11 
conducive to the attainment of a further aim. 

Whether one views a certain aim as end or as sub-end depends on 
the particular perspective and the particular situation in which one 
reasons. This implies that the practical reasoner may consider any end 
as a subordinate end, except for the ultimate end which of course is 
an end in itself. But as soon as something is regarded as a subordinate 
end which is conducive to another end it is an object for deliberation 
and choice. 

Aquinas is quite clear on this point: 

For instance, medical health is the end for a doctor, and as such this 
for him is a settled principle, not an open question. Medical health, 
however, is subordinate to spiritual health, and consequently for one 
charged with the cure of souls health or sickness may be a matter of 
choice. 12 

Whether something should be regarded as a sub-end or as an ultimate 
end depends on the field of operation. We should keep in mind, 
however, that the job of the practical reasoner is not a restricted one, 
like that of the physician. He is concerned with moral behaviour in 
the widest possible sense. His actions should aim at the most com- 


11 I deliberately prefer the term ‘sub-ends’ to ‘means’ in order to avoid the 
misunderstanding that self-preservation and procreation are ‘merely’ instrumental for 
Aquinas. These ends have a value in themselves, but nevertheless they are conducive 
to a further aim (cf. 1.5). 

12 ST I, II, 13, 3. 
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plete end, which according to Aquinas consists in contemplation of 
the truth of God. 13 

If we take seriously what Aquinas tells us about the hierarchical 
ordering of sub-ends and ends, we should admit that this ordering has 
important implications for how synderesis should be perceived. The 
role of synderesis is then a limited one: it enables us to see that it is 
the general tendency of creatures, including ourselves, to move up¬ 
wards on the scales of being and goodness and that there are several 
ends, which are hierarchically ordered. 

If we say that it is not for humans to decide on their own style, 
this is merely a big word for saying that there is no discussion poss¬ 
ible about this teleological and hierarchical ordering of the universe 
and about our duty to prefer a more complete end to a less complete 
end. If we do so, all ends that are subordinate to the ultimate end can 
in principle be regarded as sub-ends, to be pursued in order to attain 
the ultimate end. And if they are regarded as such sub-ends, they are 
open for discussion and deliberation. The whole idea that the unques¬ 
tionable principles are not open for debate, doubt or choice does not 
involve an uncritical endorsement of all the ends perceptible in 
nature. 

This insight enables us to reply to the criticism of the legal positiv¬ 
ist. He is right in the general sense that the moral principle that we 
should strive for perfection is inferred from the observation that all 
things do seek perfection. He is also right as regards the ultimate aim 
for mankind. Aquinas’s hierarchical world-view entails the view that 
there is an ultimate aim for mankind, which we therefore should pur¬ 
sue. But he is certainly not right in thinki ng that all our moral norms 
are inferred from the observations of nature. That animals do pro¬ 
create does not entail the obligation for human beings to procreate. It 
merely points to the fact that procreation is a value. But that value 
can be outweighed by considerations concerning higher values, as is 
the case of the monk who prefers celibacy. Subordinated values are 
subject-matter of deliberation. 


13 Cf. ST I, II, 3, 5. 
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4. The movement of reason 

It is not enough to perceive the divine style; we should also apply that 
style in the way we deliberate about the moral problems that present 
themselves in everyday life. In order to do that, we should be able to 
specify the general principles provided by synderesis to requirements 
that are applicable to particular circumstances. This activity of appli¬ 
cation is referred to by the term conscientia. 

To the modem reader who is unacquainted with Aquinas’s termi¬ 
nology this may sound strange. If we translate conscientia by the term 
‘conscience’, we are tempted not to consider it an activity at all. It is 
rather associated with some ‘inner voice’, innate or acquired, that 
informs us about the moral rectitude of our actions. But to Aquinas, 
conscientia is essentially an activity, the operation through which 
general rules are translated or processed into more specific rules and 
eventually into conclusions, which refer to particular cases or circum¬ 
stances. 14 

This operation is framed in the model of the Aristotelian syllo¬ 
gism, which is the model for both theoretical and practical reasoning. 
The general truths, grasped by synderesis, form the major premiss. 
The minor premiss provides us with an assessment of the particular 
situation we find ourselves in, a particular deed to be done or a 
particular social institution to be evaluated. It tells us how the end, 
presented in the major, can be achieved in these particular circum¬ 
stances. In the conclusion a more specific rule is generated. Of 
course, unlike theoretical reason, practical reason does not rest at 
drawing conclusions only; these conclusions give rise to a particular 
action in that particular situation. 

The act of combining the major and the minor premiss and of 
inferring the conclusion is, of course, exactly that process of reason¬ 
ing Aquinas referred to as ‘running from one point to another’. It is 
subject to error. Aquinas provides us with the—rather trivial- 
example in which the major ‘God should be obeyed’ is combined with 
the minor premiss ‘taking oaths is forbidden by God’. The inevitable 
conclusion is reached that we should not take oaths. Aquinas remarks 
that although the process of reasoning is sound, the minor premiss is 
false. But it is also possible that one commits a logical error in the 


14 ST I, 79, 13. 
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process of reasoning itself. Only the major premiss is safe from such 
fallacies, for that is the product of angelic perception. 

If we draw up an example for ourselves, it is easy to see that 
‘running from one point to another’ is a hazardous undertaking. The 
dangers are not only brought about by the fact that reason is regarded 
as movement, but also that this ‘running’ takes place in a contingent 
field, where one is constantly asked to assess a certain empirical state 
of affairs. Consider the situation of a woman who is asked to deliver 
her husband to the police of a state which considers itself the true 
representative of God. She can go astray in her reasoning in a large 
number of ways. Firstly, she might wrongly assess the nature of the 
government. Secondly, she might be mistaken about the degree of 
piety of her husband. Finally, even if she correctly assesses both state 
and husband, she might be mistaken about which end is the more 
complete one. She might decide that the collective good is a more 
complete end than the well-being of her husband. Or she believes that 
the more complete good consists in procreation rather than the wel¬ 
fare of the state and decides to hide die husband in the attic. We see 
that the list of potential errors is long. This risk is inevitable, for we 
need to draw particular conclusions. Without these, it would be im¬ 
possible to act at all in a given situation. 

It is important to note that the function of conscientia is compar¬ 
able to that of synderesis. Like the general principles grasped by 
synderesis, the conclusions drawn by conscientia help us to discover 
and to judge at the same time. Aquinas distinguishes two functions of 
the specific rules and conclusions generated by conscientia. The first 
is to indicate what should be done or avoided: ‘In this case conscien¬ 
tia is said to incite or bind’. 15 The second function is to inform us 
about the moral value of things that have already been done: ‘In this 
case we speak of conscientia excusing or accusing or tormenting’. 16 
The conclusions drawn by conscientia, just like the principles per¬ 
ceived by synderesis, play a role in both the context of discovery and 
the context of justification. Both orient us in seeking the good and 
evaluate our choice of the good. 

The fact that both synderesis and conscientia play the same twofold 
role, however, does not imply that they have the same object. In 
order to avoid confusion it is important to keep in mind that the task 


15 ST I, 79, 13. 

16 Ibid. 
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of synderesis is to grasp the major. On the basis of the major, it is 
possible to discover/assess the validity of the deductions carried out 
by conscientia. The job of conscientia, on the other hand, is to draw 
particular conclusions, and to guide/assess our moral behaviour in the 
light of these conclusions. The relationship can be pictured as fol¬ 
lows: 


FIRST PRINCIPLE (grasped by synderesis) 

i discover tjudge 

conclusions (drawn by conscientia ) 

I discover tjudge t witness 
ACTIONS 

That is why Aquinas speaks of conscientia not only as an act by 
which conclusions are generated, but also as an activity which itself is 
guided by a principle. 17 It is governed by the first principle grasped 
by synderesis. 

Finally, conscientia has a third function, which is formulated as 
testiflcari: to witness. According to Aquinas, conscientia is said to 
witness or to acknowledge what we have done or not done. 18 This 
third function has led Potts to assert that conscientia should not be 
equated with ‘conscience’ alone, but also performs the function of 
‘consciousness’. 19 If we insist on pursuing the analogy with science 
further, we might say that the paradigmatic rules (of synderesis) that 
constitute the framework within which scientists work generate more 
specific methodological rules, which in their turn devise new experi¬ 
ments to be done, or evaluate experiments that have been carried out. 
Their third function is indeed that they provide for a kind of aware¬ 
ness that monitors the actual conduct of an experiment. Likewise the 
rules and conclusions, provided by conscientia, monitor our daily 
moral behaviour. 

As I said, the specific rules and conclusions generated by conscien¬ 
tia are not the conclusions of faultless inferences from indubitable 
first premisses. All sorts of error might creep in. This implies that 
those specific rules that monitor our daily actions can be wrong and if 
so, should be revised. In this sense, conscientia is the reverse of 


17 De Ver. 17.2, 7. 

18 Ibid. 

19 Pons, 1980, p. 2. 
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synderesis. Whereas the indubitable truths grasped by synderesis do 
not allow for revision or discussion, the fallacious and hazardous 
character of inferential reasoning even obliges us to revise the specific 
rules whenever we see that the assessment of the particular situation 
or of the hierarchy of ends to be pursued could be improved. 

In this respect, Aquinas warns us against exaggerated confidence in 
the conclusions we reach on practical matters. This is expressed in a 
passage where Aquinas speaks about the question to what extent 
people agree about principles and conclusions provided by practical 
reason. It is here that he makes an important distinction between the 
degree of unanimity that can be reached in theoretical reason and that 
which can be reached by practical reason: 

The business of the theoretic reason is with natural truths that cannot be 
otherwise, and so without mistake it finds truth in the particular con¬ 
clusions it draws as in the premisses it starts from. Whereas the busi¬ 
ness of practical reason is with contingent matters which are the 
domain of human acts, and although there is some necessity in general 
principles the more we get down to particular cases the more we can be 
mistaken [my emphasis]. 20 

It is precisely because we are dealing with human affairs that we can 
be mistaken. And because we can be mistaken, Aquinas allows for an 
amount of flexibility in order to revise the specific rules and con¬ 
clusions generated by practical reasoning. 

It is important to stress this point, because it is here that Aquinas 
dramatically differs from his successors, as we shall see in the follow¬ 
ing chapters. We see that Aquinas, far more than subsequent natural 
lawyers, allowed for a certain degree of flexibility in moral decisions. 
The reason for this is that Aquinas perceived that human relations are 
variable and contingent, for which no standard recipes can be sup¬ 
plied. I think that Aquinas deplores this fact, since he considered it as 
a symptom of human imperfection. If he could have chosen between 
flexibility or certainty, he would probably have opted for the latter. 
But he was realistic enough to see that the kind of certainty attainable 
by theoretical reason cannot be achieved in the practical domain. 


20 ST I, II, 94, 4. 
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S. Prudential undemonstrable wisdom 

Complete certainty cannot be reached in our conclusions concerning 
practical affairs, because man’s nature, though essentially striving to 
fulfil its natural inclinations, is—accidentally—variable. 21 Human af¬ 
fairs are contingent, variable, and prone to exceptions. That is why, 
according to Aquinas, we should not completely rely on demonstra¬ 
tions when it comes to practical reasoning: 

Hence Aristotle says that in such matters we ought to pay as much 
attention to the undemonstrated sayings of those who surpass us in 
experience, seniority, and practical wisdom, as to their demonstra¬ 
tions. 22 

Here, Aquinas is referring to the kind of undemonstrable wisdom of 
the virtuous man. We have seen in 1.6 that the virtuous man plays an 
important part in Aquinas’s theory. In order to decide which is the 
more complete good we should be guided by the kind of reasoning 
carried out by the virtuous man with ‘well-tempered affections’. I 
asserted in that section that Aquinas’s definition of the good 
resembles Mill’s, but that he was more precise about how we can 
recognise the virtuous man. It is time to substantiate that claim and to 
investigate Aquinas’s views on the main virtue of the virtuous man: 
prudentia. 

According to Aquinas, prudentia is: 

[...] applying general moral principles to particular conclusions regard¬ 
ing human conduct. 23 

At first sight this activity looks surprisingly similar to what is done by 
conscientia. Both prudentia and conscientia seem to perform the same 
task: that of translating general principles into more specific rules and 
conclusions that are applicable to our daily moral behaviour. 

That Aquinas omitted to point out the relationship between the two 
concepts is all the more surprising if we look at the thoroughness with 
which the analysis of prudentia is carried out in the Summa , 24 where 


21 Lottin, 1931, pp. 83-5. 

22 ST I, II, 95, 2, ad 4. 

23 ST n, n, 47, 6. 

24 STn, n, 51. 
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Aquinas distinguishes a vast array of concomitant virtues, the so- 
called ‘allies’ of prudentia, such as well-advisedness, sound judge¬ 
ment and wit {gnome), which enables people to decide what we 
nowadays would call ‘hard cases’ (those cases not unequivocally 
covered by any rule or law). Conscientia is absent from the list; 
apparently it does not accompany prudentia. 

Apart from ‘allies’, Aquinas mentions a host of ‘component parts’ 
or, as we now would say, ‘features’ of prudentia. He mentions 
memory, insight, teachability, acumen, prevision, circumspection and 
caution. Even ‘reasoning’ is mentioned here, because 

[...] the ability to reason well is most important for prudentia, in order 
that general principles may be rightly applied to particular issues which 
are variable and uncertain . 25 

But again, Aquinas does not mention conscientia. 

Several attempts have been made to solve this riddle and to estab¬ 
lish the relationship between conscientia and prudentia. Pieper 26 
suggests that both notions are essentially the same. But in that case 
we should account for the strange overlapping of the two terms. 
Mclnemy 27 points to the fact that conscientia in itself is a purely 
cognitive affair, whereas prudentia enables us not only to know the 
moral ideal but also to acquire the appetite to follow it. 

Interesting as these attempts may be in themselves, I do not think 
we have to seek as far as that for an explanation. For if we examine 
the description of ‘reasoning’ as the component part of prudentia 
mentioned above, it catches the eye that the term here refers to the 
ability to reason well. Reasoning in this sense is taken to be success¬ 
ful. This applies to all the other parts mentioned: they are all abilities. 
They are features of an able and virtuous man. This is the main dif¬ 
ference with conscientia, for we have seen that that is only the term 
for a specific operation or act, which may or may not succeed. It is 
an act that everybody has to perform in order to guide their behav¬ 
iour, but it can be carried out in a wrong way. So conscientia is as 
different from prudentia as ‘speaking’ is from ‘eloquence’. 


25 ST II, II, 49. 5, ad 2. 

26 Pieper, 1964, p. 25. 

27 Mclnemy, 1982, p. 109. 
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That is why prudentia is more extensively dealt with than con- 
scientia: the latter is an isolated act, whereas the former is an inte¬ 
grated whole of good qualities. 28 And just as eloquence can only be 
valued in respect to the degree in which the public is actually con¬ 
vinced, prudentia can only be accorded to those who actually carry 
out the decisions which are the fruits of their deliberation. This 
explains that prudentia is not only cognitive, but has a link to action 
as well. The prudent man first ‘takes counsel’, then forms a judge¬ 
ment, and finally commands himself to execute his decision. 29 

About what then does the prudent man ‘take counsel’? About the 
various ways which present themselves in order to achieve the aim he 
has in mind. As we have seen in section 3, that aim depends on the 
particular perspective adopted. For a physician it is physical health. 
For him that end is the final one and is therefore excluded from 
reasoning. The physician prudently deliberates upon the means that 
are to his disposal to achieve health. But for a priest, physical health 
is a subordinated aim and, according to Aquinas, therefore a ‘matter 
of choice’. This implies that for a priest physical health is a subject 
for deliberation. 30 Someone who deliberates well is prudent. 

If we think of the dilemma of the woman who is asked to surren¬ 
der her husband to the police, we see at once where prudentia should 
come in. 31 The prudent woman has to have a good memory: she 
should for instance remember that a few years back a government 
with a similar behaviour turned out to consist of cunning bandits, 
skilful only in propaganda. She has to have insight ( intellectus), 
which consists in the understanding of the general premisses, but also 
in the correct assessment of particular or individual ends. She should 
appreciate correctly the value of procreation against the good of the 
state. The fact that a correct assessment of individual ends is required 
does not contradict Aquinas’s assertion that prudentia is about means 
and not about ends. We have seen that particular ends are to be 
regarded as subordinate to a further reaching end. Furthermore, 
prudentia can and should be taught since it depends on experience. 
The woman should therefore listen to sagacious and experienced 
elders in order to make up her mind. She has to have acumen as well: 


28 Cf. ST, Blackfriars edition, vol. 36, app. 3. 
M ST II, II, 47, 8. 

30 ST II, n, 47, 2. 

31 cf. st n, n, 49. 
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if the police is at her door, she is required to make up her mind 
quickly. That she should reason in a sound manner is evident, all the 
more if the police is not yet at her door. She needs prevision, in order 
to assess the future of her jailed husband or the consequences of her 
disobedience. In her case circumspection is probably one of the more 
important qualities. It may well be that, considered in the abstract, 
disobedience is the best means in order to pursue the good she has 
opted for, but that this particular moment (the police is at her door) is 
highly unsuitable for such a course of action. And finally she needs 
caution, in particular if she has opted for civil disobedience. 

This example clarifies the importance of all the features of pruden- 
tia, as well as why Aquinas reverts to a long descriptive list of these 
features. It is the only thing he can do. We can have no certainty 
about whether someone opts for the right course of action: 

[...] human deeds are multiform; rights are often entangled with 

wrongs, and wrongs wear the air of good. 32 

Since human affairs are contingent and variable, there are no unequi¬ 
vocal answers. Each answer should be appropriate to the particular 
circumstances and times. Aquinas acknowledges this problem and 
asserts that we can only know what the best option is in the majority 
of cases ‘knowing which is enough for human prudence’. 33 Pruden- 
tia consists of indemonstrable wisdom of experienced people, whose 
knowledge is inductive rather than deductive. One needs practice in 
order to become prudent. Prudentia cannot be taught from a textbook. 
So the only way to come round this important virtue is by describing 
instead of demonstrating. And that is why we are presented with a 
long list of concomitant and component virtues. 

We may find such an exposition unsatisfactory. Is the whole 
treatise on prudentia to be considered as a lengthy exposition of the 
thesis that morally good behaviour is morally good behaviour? It 
certainly is, in a sense. But one might wonder whether there is 
anything more to say. Precisely because prudentia qualifies people to 
determine their actions in a fleeting world, there is no room for 
theorising here. It all depends on the amount of ‘Fingerspitzengefuhl’ 
someone has acquired over time. 


32 ST ii, n, 49, 8. 

33 ST n, H, 47, 3, ad 2. 
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In this sense, prudentia can be compared to the virtue of a skilful 
and talented artist. Synderesis enables us to grasp the divine style. 
Conscientia specifies this style into stylistic requirements and pre¬ 
scriptions, adapted to the particular circumstances. But these are not 
enough. One cannot become a great artist by following the recipes in 
textbooks on ‘how to paint’. One needs an additional, (indefinable 
quality, that goes beyond prescriptions and guidelines. In moral 
affairs, things are no different. Experience, tacit knowledge and good 
taste are all required to adopt the divine style in a successful way. 
What taste is in the arts, prudentia is in moral affairs. There has 
never been a recipe for either of these qualities. 

Of course, people did not stop looking for such recipes. But it 
seems as if only negative recipes could be found, not positive ones. 
That is probably one of the reasons why ‘ prudentia ’ gradually disap¬ 
peared from Roman Catholic doctrine as a major topic. As Pieper 
pointed out, it was replaced by casuistry: doctrines concerning sins 
instead of virtues . M Casuistry, Pieper remarks, can be understood as 
the attempt to mould the rich and ever changing reality into a few 
models according to which the degree of sin could be measured. A 
vain attempt, comparable to the mistake of the young physician who 
thinks that real diseases can be treated according to the models 
presented to him in the lecture-room. 

Aquinas’s philosophy did not suffer from the illusion that a book 
of recipes could be written. The treatise on prudentia testifies to 
Aquinas’s awareness that humans are imperfect and that they there¬ 
fore should be allowed a certain space for free deliberation about 
what should be done in contingent circumstances. 


6. Deduction and determination 

Our analysis of the difference between conscientia and prudentia 
enables us to assess Aquinas’s views on legislation. The legislator 
confronts the same task as the deliberating individual. He should 
translate the general ends and principles grasped by synderesis into 
specific rules and conclusions applicable to the particular situation and 
society for which these rules are designed. 


34 Pieper, 1964, pp. 46-7. 
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Aquinas does not describe legislation in terms of conscientia and 
prudentia, because these terms have a personal flavour, which is hard 
to reconcile with the collective nature of the enterprise, but I believe 
that his analysis of legislation runs parallel to his views on practical 
reasoning. 

In fact, Aquinas maintains that human laws are drafted by means 
of two mechanisms. The first is deduction. Deduction is conceived of 
as the result of syllogistic inferences, very much like the inferences 
drawn by conscientia. In fact two syllogisms are needed, the first 
syllogism consisting in the derivation of ‘secondary precepts’. For 
instance, the precepts that one should not harm one another, or that 
deposits should be restored. These precepts are the conclusion of a 
major expressing the ends for mankind, in combination with a minor 
expressing the particular condition mankind is in. 

As these secondary precepts are partly derived from a minor in 
which an assessment is made of particular situations and conditions, 
the secondary precepts are liable to error. In general it may be true 
that conditions are such that returning deposits help furthering the end 
of sociability, but there are exceptions: 

[...] a case can crop up when to return the deposit would be injurious, 
and consequently unreasonable, as for instance were it to be required in 
order to attack one’s country. 35 

Apart from that, it is possible not only that there are exceptions to the 
general assessment expressed in the minor, but that the general 
assessment in itself is wrong and ill-informed. In that case, the 
secondary precepts, resulting from the combination of the infallible 
major and the wrong minor, are wrong, ‘either by wrong persuasions 
[...] or by perverse customs and corrupt habits’. 36 

These (fallible) secondary precepts in their turn serve as major 
premisses for the second syllogism, by means of which conclusions 
are drawn which specify the human laws that should be enacted. If we 
take, for instance, as secondary precept that man is entitled to use 
material things to his own benefit, we can couple this precept with a 
minor, informing us about the fact that man is always more careful 
with his own belongings than with property held in common. The 


55 ST I, II, 94, 4. 
36 ST I, II, 94, 6. 
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conclusion can be obtained that some form of private property should 
be instituted. 37 It is obvious that such an inference can be wrong in 
two ways. Firstly, the truth expressed in the major is not beyond 
dispute; secondly we might be mistaken about the minor. The second 
syllogism is therefore even less reliable than the first. 

But deduction is not the only method by which general principles 
of natural law are processed into human laws. In the quaestio on 
human law Aquinas distinguishes two ways in which human laws can 
be derived from natural law: 

[...] one, drawn deductively like conclusions from premises; two, 
grounded on it like constructional implementations of general direc¬ 
tives . 38 The first process is like that of the sciences where inferences 
are demonstratively drawn from principles. The second process is like 
that of the arts where a special shape is given to a general idea, as 
when an architect determines that a house should be in this or that 
style . 39 

This second method does not consist of—syllogistic—deduction, but 
of determinatio. What Aquinas tells us in this passage is that natural 
law supplies the human lawgiver with formae communes , general 
forms, which the lawgiver then determines ad aliquid spedale, into 
something more specific. 

It is not coincidental that Aquinas here uses the metaphor of the 
artist. It points to the fact that more is required than merely following 
the specific requirements generated by deductive inferences. Since 
Aquinas conceives of human nature as variable, law must be the 
product of a free adoption of God’s style. As it is expressed by 
Aquinas: 

Owing to the great variety of human affairs the common principles of 
natural law do not apply stiffly to every case. One outcome is the 
diversity of positive laws among different peoples . 40 


37 The example is an adaptation of ST I, II, 66, 2. Aquinas seldom actually carries 
out the kind of syllogistic reasoning he had in mind. 

38 *[■■■] determinationes quaedam aliquorum communium’. 

39 ST I, II, 95, 2. 

40 ST I, II, 95, 2, ad 3. 
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In dealing with human affairs, people are required to shape the 
general truths into certain specific forms. These forms should be 
appropriate to the times and circumstances for which they are 
designed. But again, these circumstances and situations are variable 
and contingent. That implies that the legislator is faced with the same 
uncertainties as the individual who deliberates on the desirable course 
of action. He can but partly rely on the stylistic requirements deduced 
from the main principles of natural law. Like the individual, he needs 
some Fingerspitzengefuhl, coupled with insight, memory, acumen, 
sagacity, prevision, circumspection and caution, in order to adapt his 
laws to the particular exigencies of his time. In short, like the individ¬ 
ual who deliberates on moral affairs, the legislator should possess the 
virtue of prudence. Natural law furnishes only the necessary informa¬ 
tion. Prudence is required in order to make human laws successful 
products of the divine style. 


7. The separation of law and morals 

Although one may wonder whether the distinction between deductio 
and determinatio is always a clear-cut one, 41 it enables Aquinas to 
clarify the relationship between natural law and human law in three 
important respects. 

In the first place, it enables Aquinas to distinguish between those 
human laws that have their force from natural law and those laws 
which have their force ‘from the fact of their enactment’. 42 In order 
to understand Aquinas’s position, we should recall that, according to 
Aquinas, we do not have to rely on an additional obligatory force of 
natural law. The promulgation of the only available style entails the 
obligation to adopt that style (cf. 1.3). It is clear then that the more 
particular stylistic requirements which are deduced from natural law 
(the secondary precepts) merely specify the general stylistic require¬ 
ments, perceived by synderesis, and therefore have the same obliga¬ 
tory status as natural law itself. Although one may doubt whether the 
secondary precepts specify the divine style in an adequate way, they 
derive their obligatory force from the fact that they are regarded as 
specifications of the only style available. 


41 Cf. also Finnis’s criticism in NLNR p. 289. 

42 ST I, n, 94, 2. 
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But the particular precepts which are the result of human determi¬ 
nation are not obligatory in the same way. They are not mere specifi¬ 
cations of general stylistic requirements, but they should be regarded 
as the products of the human artist, working in God’s style. It may 
turn out to be the case that the human legislator so imperfectly 
adopted God’s style, that his laws are corruptions rather than success¬ 
ful adoptions of the divine style. That is why we cannot assert that his 
products are backed by the force of natural law. Human laws which 
are the outcome of determinatio, and not of deductions, are not 
morally but merely legally obligatory. 

In the second place, the distinction enables Aquinas to solve that 
pernicious question which haunts any philosophy of law: are acts evil 
because they are forbidden, or are certain acts forbidden because they 
are evil? Aquinas ingeniously remarks that those laws which are 
generated by deduction forbid or enjoin things because they are evil 
or good in themselves. They merely specify the ends and values to be 
realised by man in view of the circumstances he is in. Those laws 
however that are the product of determination can be seen in a more 
voluntarist perspective: the things forbidden or enjoined by those laws 
which derive their validity from their enactment are called bad or evil 
not because they are evil or good in themselves, but because they are 
enjoined or prohibited. 43 

It is important to note that Aquinas is not defending the position 
that positive law is only valid law if it is derived from or backed by 
the moral force of natural law. On the contrary, for the third distinc¬ 
tion that Aquinas is able to draw on the basis of his distinction 
between deduction and determination is the distinction between the ius 
gentium and the ius civile. According to Aquinas, the precepts of the 
ius gentium are generated by deduction. These generally refer to what 
is needed for men to live sociably. They include precepts about 
selling and buying and so forth. They derive their validity from the 
fact that they are backed by the moral force of natural law. The ius 
civile consists of laws that are the product of determination. Aquinas 
tells us that ‘[...] here each political community decides for itself 
what is fitting’. 44 

The view that the law of a particular community or state is the 
outcome of determination has important consequences for Aquinas’s 


43 ST n, II, 57, 2, ad 3. 

44 ST I, II, 95, 4. 
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views on the relation between law and morals. In the worst case, 
legal systems may be regarded as imperfect or even corrupt adoptions 
of the divine style; as very unsuccessful products of fallible and 
imprudent legislators. But that does not imply that these legal systems 
are not legal systems. Bad systems of law are nevertheless to be 
regarded as legal systems, just as a bad impressionist painting is still 
an impressionist painting. 

I think therefore that Finnis is right in his criticism of what he 
thinks is the standard interpretation of Aquinas’s theory, according to 
which Aquinas is alleged to have maintained the view that unjust law 
is not law at all. 45 The whole notion that the laws of the Nazi regime 
should not be regarded as ‘law’ because they lacked the force of 
natural law would indeed have been alien to Aquinas’s thought. He 
would probably have agreed that these laws should be regarded as 
‘spoilt’ or ‘corrupt’ law 46 but they are nevertheless law: the product 
of free determination. They are lacking in moral force but not in legal 
validity, which is derived from the ‘fact of their enactment’. Aquinas 
would have subscribed to Hart’s view that it is no good practice to 
apply the term ‘law’ only to those legal systems which are morally 
defensible. 47 


8. Conclusion 

In this chapter we have discerned three stages of practical reasoning. 
The first step is not strictly ‘reasoning’: it is the immediate and 
infallible perception of the main principles of the divine style, 
expressed by the term synderesis. 

The second step consists of syllogistic reasoning, by means of 
which particular conclusions are inferred from the general principles. 
When applied to individuals, this activity is termed consdentia, 
whereas in the case of legislation Aquinas speaks of deductio. Both 
consdentia and deduction generate more precise requirements and 
principles needed for a successful adoption of the divine style. The 
correctness of these inferences is necessary for any successful adop¬ 
tion of the divine style, but not a sufficient condition. 


45 NLNR pp. 363-4. 

44 ST I, II, 95, 2 . 

47 Hart, 1961, ch. IX. 
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The third step refers to the additional qualities needed in order to 
reason well on private as well as collective morals. The virtue of 
prudentia refers to the kind of indemonstrable wisdom required in 
order to arrive at virtuous behaviour. On the level of legislation the 
term detemunatio is used in order to describe the task of a legislator 
to shape a legal system that is best suited to the society for which it is 
designed. A successful legislator should therefore be prudent as well. 

Aquinas was deeply aware of the risks attending the second and 
third step. Man can go astray in deduction and he can lack the ad¬ 
ditional qualities required for a successful adoption of God’s style. 
The main principles perceived by synderesis cannot prevent us from 
mistakes. 

Aquinas’s sketch of practical reasoning both on the part of the 
individual and on the part of the legislator reveals that natural law has 
only limited significance. It merely shows us that the general ten¬ 
dency is and should be towards perfection, it furnishes us with some 
insight in how the various ends and aims are hierarchically ranked 
and it tells us that we should prefer the more complete to the less 
complete end. 

On the basis of that scarce information, one can go wrong in a 
number of ways. Firsdy, one can be mistaken about the more precise 
requirements that can be deduced from the first principle. It is poss¬ 
ible to deduce some—secondary—precepts such as that deposits 
should be returned or that it is an offence to harm one another. But 
these secondary precepts are liable to error, if they are the con¬ 
clusions of a syllogism where the minor is mistaken. The more 
specific precepts that are derived from those secondary precepts are 
even further removed from certainty and self-evidence. 

But even if we were certain about the correctness of secondary 
precepts, even if were certain about the more particular precepts that 
are derived from these secondary precepts, then we are still not 
certain about the correctness of the specific laws human beings decide 
upon. Whether these are justified depends to a large extent on the 
prudence of the legislator. There are no guarantees, no precise 
criteria according to which we can judge the moral merits of a legal 
system. There are no recipes to be found in Aquinas’s theory for the 
good legislator. 

In view of the limited role of natural law as providing some 
general guidelines only, it is understandable that Aquinas allows for 
what may seem at first sight to be deviations from natural law. This is 
illustrated by his treatment of private property. Although Aquinas 
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asserts that according to natural law all material things should be 
owned in common, Aquinas nevertheless maintains that natural law 
does not prohibit us to act contrary to that precept. If it is for the 
sake of human convenience to institute private property, we are free 
to do so, just as natural law does not prohibit people to make clothes 
although they are born naked. 48 The institution of private property is 
therefore regarded as a useful addition to natural law: man’s own 
product. It is only to be condemned if, in times of scarcity, private 
property undermined the chances of self-preservation of the poor. It is 
only when one of the (sub-)ends are threatened that private property 
should be abolished. 49 

The amount of freedom allowed to human intervention in drafting 
his own laws and institutions as he sees fit, as long as the great ends 
for man are not undermined, enables us to attenuate the four assump¬ 
tions with which I set out to analyse Aquinas’s theory of natural law 
(cf. introduction). 

It is true indeed that to Aquinas there are eternal and universally 
valid principles, grounded in nature and to be discovered by reason 
(assumptions b and c). It is by means of synderesis that we can 
immediately discern God’s order. But we should not overemphasise 
the scope of man’s reason. It can only discover the main principles, 
the general style of God. It cannot safely be attributed to man that he 
infers certain and indubitable rules from those general principles. 
Neither can man be trusted in his own adoption of God’s style. 

It is also clear that Aquinas thinks that these eternally valid prin¬ 
ciples serve as criteria by means of which positive law can be jus¬ 
tified and/or criticised (assumption a). But again, we should not make 
too much of this. Aquinas’s criteria and principles only concern the 
ends discernible in nature: self-preservation, procreation, sociability 
and knowledge of God. Positive law should ensure that these aims can 
be realised. And where it fails to do so, it can be criticised. But on 
the basis of these general criteria it is impossible to assess legal 
systems in a more detailed manner. For instance, it is not possible to 
decide whether a system of private property is to be preferred to a 
system of communal property. These are matters on which natural 
law is ‘silent’. 


48 ST I, II, 94, 5, ad 3. 

49 ST II, II, 66, 2, concl. 
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The same applies to assumption d) that for positive law to be 
morally obligatory, it should be justified in terms of these principles 
and criteria. We have seen that it is Aquinas’s view that only those 
laws that are the product of deduction can be said to be morally 
obligatory: only these are backed by the force of natural law. The 
laws that result from determination are merely legally obligatory, 50 
in the sense that they derive their force exclusively from their enact¬ 
ment. 

That is why Aquinas does not enter into a discussion of the moral 
obligatory character of each and every law. Most of these laws are 
merely legally obligatory. He confines his analysis to the legitimacy 
of—different types of—government. On the basis of the general 
principle that a king should not govern only for his own private 
benefit, there is room for critical evaluation. Consequently, Aquinas 
does not forbid an overthrow of tyrannical government in cases where 
the continuance of tyranny would cause greater misery than the 
rebellion itself. 51 He does not inform us that we have a moral obli¬ 
gation, derived from natural law, to obey each and every law, even if 
they are instituted by a rightful or prudent king. 

The conclusion then seems to be justified that Aquinas’s theory of 
natural law is of limited practical significance. To maintain that 
positive law is in agreement with natural law does not guarantee that 
it is a just system of law. It merely means that at least some general 
rules and laws are backed by the force of natural law. The principles 
of natural law are too general to give such guarantees. One may 
deplore this limited significance. But we should be aware that 
Aquinas nowhere pretends that natural law can do more. He was too 
much aware of man’s imperfection to allow for the kind of confidence 
in man’s reason, by which subsequent theories are marked. 

Finally, this modesty concerning man’s ability to partake in the 
eternal law has some practical advantages as well. Aquinas’s theory 
does not compel us to infer from a legal obligation to follow the rules 
of a society that we have a moral obligation to obedience as well. As 
we shall see, Aquinas allows for more freedom in this respect than 
his 20th century successors. 


50 Cf. also ST I, II, 100, 9. 

51 ST II, II, 42, 2. 
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SUAREZ’S distinction between creation and legis¬ 
lation 


In the preceding chapters we have seen that Aquinas’s theory of 
natural law is based on the notion of eternal law as the ordering 
principle which regulates God’s creation. It is on the basis of our 
understanding of that principle, as well as of our observation of how 
that principle is expressed in creation, that we are able to reason on 
moral affairs. I pointed out that the contemporary natural lawyers 
tend to overlook these metaphysical assumptions in their plea for a 
rehabilitation of Aquinas’s theory. 

The same applies to Finnis’s and Grisez’s analysis of the 16th 
century Spanish theologians and jurists. Finnis and Grisez maintain 
that these Thomists, well-known and celebrated for their innovations 
in political theory and international law on the basis of their reap¬ 
praisal of Aquinas’s writings simply misinterpreted Aquinas’s theory: 

The substantive differences between the theory of natural law espoused 
by V&zquez and Suarez (and most Catholic manuals until the other day) 
and the theory espoused by Aquinas are scarcely less significant and 
extensive than the better-known differences between Aristotelian and 
Stoic ethics. But ecclesiastical deference to a misread Aquinas obscured 
the former differences until well into this century . 1 

The Spanish theorists are held responsible for the distorting lens 
through which Aquinas is commonly regarded. According to Grisez 
and Finnis, the basic mistake of the Spanish theorists, particularly of 
Suarez, was to understand the first principle of natural law as a moral 
precept, instead of a methodological requirement, as Aquinas had 
intended it to be. It is a misunderstanding which is caused by Suarez’s 
failure to acknowledge the particular features of practical reason, as 
distinct from theoretical reason. On the basis of a concept of reason 
as theoretical reason, norms can only arise from an act of will. In 
Grisez’s words: 


NLNR p. 47. 
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The theory of law is permanently in danger of falling into the illusion 
that practical knowledge is merely theoretical knowledge plus force of 
will. This is exactly the mistake Suirez makes when he explains natural 
law as the natural goodness or badness of actions plus preceptive divine 
will. 2 

I tend to agree with Grisez here. In this chapter I shall confine my 
analysis to the writings on law by Francisco Suarez (1548-1617), 3 
and I shall argue that he indeed drastically deviates from Aquinas’s 
teachings in the way described by Grisez. The question arises why he 
did this. Why did Suarez understand natural law as a set of moral 
precepts, why did he conceive of reason as theoretical reason? And 
why did he feel the need to supply natural law with additional divine 
obligatory force? 

One might point to the different function natural law theory was 
supposed to perform. The Spanish theorists sought inspiration in 
Aquinas’s writing in order to come to terms with two pressing prob¬ 
lems. The first is the Reformation. Aquinas’s rationalist theory 
seemed to provide a useful weapon against Protestant theories which 
assumed that God’s will is impenetrable to the human mind, and that 
all depends on God’s grace. 4 The second issue concerns the legit¬ 
imacy of the Spanish Crown, in particular in its dealings with the 
subjects of the newly acquired colonies in the New World. 5 Aqui¬ 
nas’s theory promised to furnish arguments for the kind of universal 
legitimation required by an empire in which the sun never sets. It is 
no wonder, then, that the theory had to be modified and adapted in 
order to meet these new demands. 

But there are theoretical reasons as well, which have to do exactly 
with those underlying metaphysical assumptions that tend to be 
underestimated by Finnis and Grisez. As I shall argue in the follow¬ 
ing chapters, Suarez’s deviations and ‘misinterpretations’ can be 
accounted for by the fact that the Spaniard was dissatisfied with some 
important foundations of Aquinas’s edifice. Suarez did not conceive 
of God’s creation in the same way as Aquinas did, nor did he adopt 


2 Grisez, 1965, p. 378. 

3 Francisco Suarez, 1612, Tractatus de Legibus ac Deo Legislatore (to be abbrevi¬ 
ated as DL). 

4 Cf. Hamilton, 1963; Skinner, 1978. 

5 Cf. Chiappelli, 1976; Femandez-Santamaria, 1977; Pagden, 1986, 1990, 1991; 
Parry, 1940; Scott, 1934; Truyol Serra, 1988; Koeck, 1987; Soder, 1973. 
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Aquinas’s conception of law and neither did he share Aquinas’s 
conception of nature as purposeful. On the basis of these different 
assumptions, it is difficult, if not impossible, to remain faithful to 
Aquinas’s teachings. Rather than blaming Su&rez for having misread 
Aquinas, we might understand Suarez’s theory as an attempt to rescue 
as much as possible of Aquinas’s theory on the basis of altered 
metaphysical assumptions. 

Such an understanding is not only historically instructive, but sheds 
some light on the position of 20th century natural lawyers as well. If 
we succeed in understanding the link between practical reason and 
metaphysical assumptions concerning nature and God’s role, we might 
gain insight in the kind of theoretical problems any modem lawyer 
has to face who, like Suarez, wants to remain true to Aquinas’s 
teachings, but no longer shares some of Aquinas’s basic assumptions. 

As my analysis focuses mainly on the relationship between Su&rez 
and Aquinas, I shall not deal with Suarez as a forerunner. 6 He is not 
studied as the ‘founder of international law’, nor as the initiator of 
contract theory, but merely as a Thomist. The question to what extent 
Suirez has been faithful to Aquinas’s heritage has been one of the 
main concerns in the disputes between Dominicans and Jesuits. 
Whereas Jesuits tend to interpret Suarez as a worthy successor of 
Aquinas, 7 Dominicans are much more critical of Suarez. Eager to 
defend ‘their’ Aquinas rather than Suarez, they are more inclined to 
differentiate between ‘Suarezians’ and ‘Thomists’. 8 It goes without 
saying that since I am not motivated by such considerations, my 
attempt to delineate the differences between Aquinas and Sudrez 
should not be seen as a defense of the Dominican position. 

Finally, it should be noted that Su&rez’s writings are at times 
tortuous and difficult to follow. Suarez’s writings are scholastic, in 
the sense that they are evidently intended to cover as many authors 
and opposing views as possible, between which Suarez tries to steer a 
middle-course. But since he does not organise his treatise according 
to the scholastic method of presenting opposite opinions before 


6 Chroust, 1981, treats SuSrez as a forerunner of Grotius; Wilenius, 1963, regards 
him even as a forerunner of Marx; whereas Skinner, 1978, analyses Sudrez’s views as 
early formulations of Locke and Rousseau (vol. II, pp. 158-9). 

7 The most amazing example is Fichter’s biography of Su&rez, 1940, in which the 
thesis is put forward that Suarez suddenly turned from a rather dull schoolboy into a 
brilliant scholar by the help of the Holy Virgin Herself. 

* Mullaney, 1950; Farrell, 1930. 



80 


CHAPTER III: SUAREZ 


reaching a conclusion, it is not always clear which middle-course he 
opts for, or whether he endorses or rejects certain views. 9 Much 
reconstruction is therefore needed in order to present his views in a 
systematical manner. This may result in a more coherent picture than 
is realistic. 

My analysis of the distance between Suarez and Aquinas will 
follow the same structure as the chapters on Aquinas. In this first 
chapter I shall mainly deal with the assumptions underlying Suarez’s 
foundation of natural law. Attention will be paid to his concept of law 
(section 1) as well as to his view of eternal law (section 2), of cre¬ 
ation (section 3), and of natural law (section 4), after which Suarez’s 
proposal for the foundation of natural law will be explored (sections 
5-9). In the following chapter, attention will be paid to Suarez’s views 
on the application of natural law, in particular to the question how 
the precepts of natural law can play a role in the ius civile as well as 
in the ius gentium. 


1. A narrower concept of law 

The first conspicuous difference with Aquinas is revealed, immediate¬ 
ly at the beginning of the DL, where Suarez comes to speak of law 
{lex) in general. Here, Suarez openly engages in a critique of Aqui¬ 
nas’s concept of law. According to Suarez, Aquinas defined law as ‘a 
certain rule and measure in accordance with which one is induced to 
act or is restrained from acting’. In 1.3 we have seen that this is 
indeed Aquinas’s definition. The definition of lex as regula (ensuring 
harmonious proportions) and mensura (ensuring the suitability to a 
further end) are seen as component parts of ‘law’, taken in the sense 
of an ordering principle. On the basis of this definition, I argued that 
Aquinas conceived of law as style. 

Suarez thinks that this definition is too general and too broad, 
because it comprises three elements that should be excluded from the 
concept of law. He therefore proposes to give law a narrower and 
more precise meaning. The first limitation he proposes is that law 
should only be regarded as prescribing morally good behaviour. As 
such, the term ‘law’ should not be used in order to refer to the rules 


’ Nevertheless, among the many commentators, only Villey, 1968, acknowledges 
the troubles he had in reading a chapter by Suarez from beginning to end. 
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pertaining to so-called ‘artificial matters’. According to Suarez, the 
Thomistic concept of law 

[...] would relate not only to moral matters, but also to artificial 
matters ; 10 not only to what is good and upright, but also to what is 
evil; since the arts, too, whether licit or illicit, have their own rules and 
measures, according to which their operation is promoted or 
restrained . 11 

Suarez does not deny that there are rules pertaining to the proper 
production of ‘artificial matters’, but he considers the term ‘law’ to 
be inappropriate, because ‘artificial matters’ are morally neutral. The 
rules regulating ‘artifical matters’ not only guide the production of 
morally good things, but also of morally indifferent things (a beautiful 
table) or even of morally bad products (a well-designed gun). 

Suarez’s reading of Aquinas confirms my—and Grisez’s—view that 
indeed Aquinas conceived of law as ‘style’ as merely an ordering 
principle which does not ensure a morally correct application of this 
principle. Suarez does not agree with that view and in fact distin¬ 
guishes ‘law’ from ‘style’. Law is not only an ordering principle, but 
a principle directing us to a morally good life. 

The second limitation Suarez proposes concerns the binding force 
of law. As we have seen, Aquinas’s concept of law as style comprises 
both precepts and counsels; it not only forbids certain actions, but it 
equally functions as a source for creativity. It is not surprising, 
therefore, that after having declined the view that law pertains to 
‘artificial matters’, Suarez also rejects the view that law contains 
‘counsels’. According to Suarez, counsels have no place in ‘law’ in 
the proper sense of the term. Counsels are mere recommendations 
that lack the binding force which is characteristic of ‘law’ in the 
proper sense of the word. 

The third objection of Suarez against Aquinas’s broad definition of 
law is that it also includes irrational creatures as subject to law. 
According to Suarez, the term ‘law’ should be reserved for precepts 
that are promulgated to and understood by rational beings. Again, this 
specification is consistent with the other two limitations. As we have 


10 The Latin text gives: ‘Lex ite non solum in moralibus, sed etiam in aitificialibus 
[•••]’• 

" DLI, I, 1. 



82 


CHAPTER HI: SUAREZ 


seen (1.3), it is Aquinas’s view that law, as rule and measure, can be 
present as the ruling and measuring principle, as well as the principle 
expressed in the subject ruled and measured by that principle. The 
first sense refers to what we nowadays would call a normative law, 
the second sense refers to descriptive laws, as the expressions of the 
divine style in His products. 

In Suarez’s view, this two-fold definition of the term ‘law’ is too 
unspecific. We should distinguish creatures who follow rules from 
creatures who merely conform to rules. The term ‘law’ is only applic¬ 
able to those who can understand it and to whom it is explicitly 
promulgated. Only rational creatures can be said to follow rules. If 
we include irrational creatures, the use of the term ‘law’ can only be 
a metaphorical one 

[...] since things which lack reason are not, strictly speaking, suscep¬ 
tible to law, just as they are not capable of obedience . 12 


And: 


[...] the subordination and subjection of irrational creatures to God is 
but loosely and metaphorically called obedience, since it is more 
properly a kind of natural necessity; while, on the other hand, the 
eternal law, in so far as rational beings are thereby governed as moral 
beings and as members of society, has the true nature of law, and 
obedience in the true sense is paid to it . 13 

In short, according to Suarez, the term ‘law’ should be confined to 
binding precepts, promulgated to rational creatures only, who are 
directed to a morally good life. Henceforth, I shall call this narrower 
definition of law ‘law-as-precept’, in contrast to Aquinas’s conception 
of ‘law-as-style’. 


2. Eternal law 

It is understandable that this narrower concept of law seriously affects 
Suarez’s concept of eternal law as well. Aquinas used that term in 
order to refer to God’s style in creating the universe. If ‘law’ is no 


12 DL I, 1, 2. 

13 DL H, II, 13. 
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longer understood as style but as a set of precepts, it is clear that 
Suarez has difficulty in integrating the concept of eternal law in his 
theory. 

Suarez’s first objection to the concept of eternal law is that it lacks 
any subjects: 

[...] from eternity there was no one upon whom law could be 

imposed. 14 

If we are to take the word ‘eternal’ literally, Suarez seems to say that 
we should suppose that there have been subjects from eternity to 
whom it was promulgated. But there are no such eternal subjects.The 
created is temporal. 15 As far as ‘eternal law’ is concerned, we only 
know that the superior has lived from eternity. Su&rez therefore 
thinks that it is therefore not possible to speak of ‘law’ here in the 
proper sense of the term. 

Probably, Suarez would have left it at that, had he not been 
confronted with the weight of tradition, in which the existence of 
eternal law had been assumed. Instead of discarding the whole notion 
altogether, Suarez looks for a compromise. The solution SuSrez pro¬ 
poses is indicative for his search for a media via. He argues that there 
are two stages: in the first stage the law only exists in the mind of 
God; in the second stage it is ‘externally established and promulgated 
for the subjects’. 16 It is because of this second stage, Suarez con¬ 
cludes, that we can call it ‘law’. As long as the eternal law only 
dwells in the mind of God, it is not a proper law. 

This attempt to rescue the notion of eternal law is not supported by 
Aquinas’ teachings. According to Aquinas, eternal law is the divine 
order. Even if it had not been promulgated, it is still a law in the 
sense that it is an ordering principle regulating God’s creation. This 
order is promulgated by means of the channels of divine and natural 
law. Had Aquinas shared Suarez’s view that in order for the divine 
order to be a true law, promulgation is essential, he would have 
contented himself with saying that only natural and divine law deserve 
the title of ‘law’. The eternal law refers merely to the assumption that 


14 DLII, I, l. 

15 Cf. DL I, III, 6. 

16 DL II, I, 5 
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there is an ontological substratum (the divine exemplar), to which we 
have access by means of natural and divine law. 

It seems to me that Suarez is well aware of this difficulty. For he 
immediately adds: 

Ordinarily, however, God does not bind men by the eternal law, save 
through the medium of a law which is external and which constitutes a 
participation in and manifestation of the eternal law. [...] Accordingly, 
in the case of this law, in so far as it is eternal, its promulgation, 
properly speaking, has no place . 17 

So it seems that Suarez faces a problem here. On the one hand, he 
can only defend the use of the term ‘eternal law ’ by referring to a 
second stage in which it is promulgated. On the other hand, he knows 
that this was not Aquinas’s view, for whom promulgation of the 
divine order was not a prerequisite for the existence of that order. 
The conclusion seems to be justified that the term ‘eternal law’ is 
misleading. And this is indeed the conclusion at which Su&rez arrives: 

We may, indeed, distinguish two aspects 18 of the eternal law. In one 
aspect, it is eternal, and being so, is independent of external promulga¬ 
tion, neither has it relation to creatures existing for the moment. In the 
other aspect, this law is promulgated and binding at the present time, 
and consequently has a temporal relation to creatures existing at the 
time. In this sense, it may be called divine [my emphasis ]. 19 

As regards the first stage, there is no need to talk of ‘law’ in the 
proper sense of the word, whereas in its second stage or aspect, 
eternal law can be identified with divine law without more ado. 

This passage clearly reveals that on the basis of a conception of 
law-as-precept, ‘eternal law’ has lost its function. If it is eternal, it 
can only be located in the mind of God and is therefore no true ‘law’. 
If it is a law, it must be established, promulgated and imposed on 
subjects, in which case it cannot be ‘eternal’. The two cannot go 


17 DLII, I, ll. 

18 The translation correctly reveals Suarez’s ambiguity in terms: whereas in DL II, 
I, 5 Suarez refers to ‘stage’ or ‘phase’ using the term status, in DL H, IV, 7 he pro¬ 
poses to distinguish not phases but denominationes of eternal law. 

19 DL II, IV, 7. 
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together. On the basis of Suarez’s concept of law-as-precept, eternal 
law is properly speaking a contradiction in terms. 

The concept of law-as-precept is also responsible for the second 
objection Suarez raises against the notion of eternal law. To speak of 
an eternal law, regulating God’s creation, would imply that God 
Himself was subject to law. Such a view would deny God any free¬ 
dom whatsoever. And of course we cannot allow the notion of a God 
who is not free to do what He pleases. Suarez emphasises this point 
several times: 

[...] no law can exist save in the relation to what must be ruled thereby; 
and the eternal law [...] is not imposed upon God or upon die Divine 
persons [...]. 20 

According to Su&rez, God’s freedom cannot be limited. It would be 
downright blasphemous to suppose that God should be compelled to 
obey law. 

This consequence only ensues if law is understood in the sense of 
Su&rez. If we understand by law a set of binding precepts, imposed 
on rational beings, we cannot very well imagine that God is ‘guided’ 
by such precepts without supposing—blasphemously—that He lost His 
divine freedom. As I noted in chapter I, Aquinas did not run this risk 
at all, precisely because he did not share Suarez’s concept of law, and 
conceived of law-as-style. And being guided by a style is, of course, 
very much different from being guided by a binding precept. On the 
basis of the notion of law-as-style, one can assume an order in God’s 
mind without restraining God’s freedom, whereas eternal law-as- 
precept entails the view that God is not sovereign. 

This might shed some light on the debates between intellectualists 
and voluntarists as they were conducted until well into the 17th 
century and which revolved around the question whether good and 
evil exist prior to God’s law, in which case God’s law merely indi¬ 
cates good and evil (lex indicans), or whether good and evil should be 
seen as the result of God’s law, in which case God’s law is regarded 
as lex imperans. In these debates the theme of God’s freedom con¬ 
stantly recurred: is God free to have legislated as He sees fit, or is He 
Himself bound by a higher law? 


20 DL II, III, 3. 
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I think that this debate can only arise on the basis of a fundamental 
shift of the notion of law itself. As long as one thinks of law-as-style, 
as a principle of order in God’s mind, it is no use asking oneself 
whether God is guided by the ideas in His mind or whether He is free 
to change the ideas in His mind. This would be an absurd discussion. 
But as soon as ‘law’ is conceived of as essentially consisting of 
commands or precepts that are imposed, the urgent question arises 
whether God Himself is constrained by His own laws. The fact that 
intellectualists constantly felt obliged to deny the charge of blas¬ 
phemy, implies that apparently they had already adopted the (original¬ 
ly voluntaristic) concept of law-as-precept. One might even say that 
the intellectualist already lost the battle by adopting the concept of 
law-as-precept. He needs to come to terms with the problem of God’s 
limited freedom. 


3. First fissures 

We have seen that on the basis of the notion of law-as-precept, the 
concept of eternal law is incomprehensible, self-contradictory and 
blasphemous. Apart from that, the concept is superfluous. If we 
regard promulgation as essential for the existence of law, divine law 
and natural law as the promulgations of God’s precepts suffice. 

At this stage we might wonder why Suarez, who wants to remain 
faithful to Aquinas’s teachings, adopts a notion of law which is 
apparently so hard to reconcile with Aquinas’s theory. Why does he, 
as well as many other intellectualists of the period, adopt a notion of 
law-as-precept, which causes considerable problems for any Thomist? 
Is it desire for precision that motivates Suarez to specify the notion of 
law? Is it due to his professional legal training that Suarez looks for 
more precise definitions? These factors may certainly have contrib¬ 
uted to his decisive step, but I think there are more fundamental 
reasons as well. 

In order to gain insight into these reasons it is worthwhile to make 
a short excursion to the work of Marsiglio of Padua. Although Suarez 
naturally regarded this 14th century philosopher as a dangerous 
enemy of the Church, he was well-acquainted with his work. And 
Marsiglio made an interesting remark concerning the various mean¬ 
ings of ‘law’: 
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[...] it is well to distinguish the meanings or senses of the word ‘law’. 
For this word means in one sense a natural sensitive inclination to any 
action or passion [...]. But in another sense this word ‘law’ is used of 
some operative quality, and generally of every form of an operable 
thing existing in the mind, from which as type or measure the forms of 
artifacts proceed [...]. But in a third sense law means a rule containing 
admonitions to prescribed human actions, according to which they are 
ordained to glory or punishment in the world to come [...]. 21 

Marsiglio opted for—a secularised version of—the third sense as the 
one most suited for his political theory: without a ‘coercive command’ 
law was no genuine law, he declared. 22 

Whether Suarez obtained the idea directly from him or not, it 
seems that nearly three centuries before Suarez wrote his book, the 
unified concept of law (as used by Aquinas) was already deemed 
ambiguous. For if one examines the three senses distinguished by 
Marsiglio, it is clear that Aquinas thought of eternal law exactly as a 
combination of these three senses. According to Aquinas, God, in 
constructing and ordering the universe (sense 2), had implanted 
various inclinations (sense 1) which were accompanied (as far as 
mankind is concerned) by explicit admonitions (sense 3) to be known 
through revelation and natural reason. It seems as if this unity had 
been broken down within 50 years after Aquinas’ death. Then, sud¬ 
denly, this wide conception of law appears to be an inherently am¬ 
biguous one. 

In a similar vein, Suarez distinguishes ‘idea’ (Marsiglio’s sense 2) 
from ‘law’ (sense 3). Su&rez writes: 

[...] the true difference [...] [is] that an idea has only the character of 
an exemplar in relation to God Himself, so that He works in accordance 
with it, while it serves (so to speak) merely as a concrete pattern for the 
works of God; whereas the divine law as law has rather a dynamic 
character, giving rise to an inclination or obligation to action; and these 
diverse characteristics are entirely sufficient to constitute a conceptual 
distinction [my emphasis]. 23 


21 Defensor Pads I, X, 3. 

22 Defensor Pads I, X, 5. 

23 DLII, in ,10. 
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This passage is instructive, for it clearly reveals how Su&rez under¬ 
stands the term exemplar : it is a pattern for the works of God which 
only regulates God’s production, but does not direct God’s products. 
Unlike Aquinas’s assertion that law, as a rule and measure, is present 
in both the ruling and measuring principles and in that which is ‘ruled 
and measured’ thereby, Suarez confines the relevance of an exemplar 
only to God’s activity and does not extend its force to that which is 
measured and ruled: the creatures. 

We might be able to understand Suarez’s different view as a 
reflection of artistic developments and to keep in mind that Su&rez 
was a contemporary of Caravaggio (1573-1610), the great ‘naturalist’, 
whose main aim was to represent nature, as well as biblical figures, 
as realistically as possible. Probably, Suarez shared Caravaggio’s 
view that the main function of art is to represent faithfully. It is 
significant that Suarez refers to God’s creation as representation. u 
Suarez defends his distinction between ‘law’ and ‘idea’ by saying that 
ideas are represented, whereas laws are imposed. In Suarez’s view, 
God merely represents the idea which is ‘rather fixed formally in the 
mind of the artificer’. 25 

The conception of art as representation necessarily undervalues the 
importance of style. Of course, realism (or naturalism) is itself a 
particular style, but one of its main requirements is precisely to deny 
that it is. It pretends to represent reality ‘as it really is’. As such, it 
tends to play down the amount of intervention on the part of the art¬ 
ist. If a realist talks about an exemplar, he pretends that it is no more 
than an example to be copied. 

However, the conception of exemplar as that which is represented 
reduces the scope of such an exemplar. The real still-life can at best 
serve as a criterion for judging the likeness of the picture. If the 
representation is successful (and in the case of God, it certainly is!), 
the still-life has no longer any function once the painting is com¬ 
pleted. In this sense, Suarez’s conception of exemplar is indeed only 
relevant for God’s creation. It ceases to have directive force after the 
work is completed. 

On the basis of this limited role of an exemplar, it is indeed not 
possible to see why Aquinas couples the concepts exemplar and idea 
with ratio and lex, as I noted in 1.2. Whereas exemplar as style de- 


24 DL II, III, 10. 

25 DL II, III, 10. 
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notes an ordering principle which remains active after creation, 
exemplar as concrete example has no relevance for finished products. 
To put it in somewhat exaggerated terms: creatures are conceived as 
dummies, faithfully and successfully copied according to the fixed 
ideas in God’s mind. These fixed ideas, once represented, lose their 
directive force in guiding creatures to a further end. 

That is why Suarez no longer speaks about the natural inclinations 
of animals. Instead he refers to them as mere instincts (i instinclus ).“ 
They are merely ‘programmed’, to use an anachronistic term. The 
actions of irrational creatures merely conform to the stereotypes God 
had in mind. These are no longer thought to be purposive. This 
implies that these faithful copies of God’s stereotypes also fail to 
direct rational creatures. The natural instincts of animals have no 
moral relevance for rational beings. Non-rational nature is a mere 
product of God’s design that does not inform us about morally correct 
behaviour. It is here that the first fissures in the teleological world¬ 
view begin to surface. 


4. The script of natural law 

If we regard the desires, needs and inclinations as features of finished 
products which have no relevance for our moral reasoning, it is clear 
that Aquinas’s first principle (‘do and pursue the good and avoid 
evil’) acquires a different meaning. It is no longer based on the 
definition of good as ‘that which all things seek’. This statement has 
become meaningless and provides no clues on the basis of which 
rational beings can take informed decisions in order to act freely and 
rationally. 

But nor do our natural inclinations have any relevance as starting- 
points for moral reasoning. Suarez’s division between rational crea¬ 
tures who follow rules and irrational creatures who merely conform 
to rules, also entails a division in human nature itself between its 
rational and its irrational part. It is only on the basis of our rational 
understanding of our inclinations that these inclinations can be 
brought to ‘a higher level’: 


26 DL I, III, 8. 
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Hence, the natural law brings man to perfection, with regard to every 
one of his tendencies [...]. For all these propensities in man, must be 
viewed as being in some way determined and elevated by a process of 
rational gradation , 27 For, if these propensities are considered merely 
in their natural aspect, or as anim al propensities, they must be bridled, 
that virtue may be attained [...]; and on the other hand, if the same 
propensities are considered with respect to their capacity for being 
regulated by right reason, then proper and suitable precepts apply to 
each of them [my emphasis ]. 28 

A dichotomy is introduced here, which is absent in Aquinas’s writ¬ 
ings. As we have seen, Aquinas 29 mentioned a threefold ranking of 
inclinations: self-preservation, an inclination man shares with all 
animate creatures; procreation, an inclination man shares with ani¬ 
mals, and finally the search for truth about God and social life, which 
are inclinations proper to mankind only. Aquinas conceives of ration¬ 
ality as an additional quality which distinguishes human beings from 
the rest of the creation. Self-preservation and procreation are ‘sub- 
ends’, conducive to the ultimate end for mankind, but having value in 
themselves. 

According to Suarez, however, self-preservation as such is no sub¬ 
end at all. The urge to self-preservation is mere instinct, if it is not 
coupled with rationality. Rationality is not only an additional prop¬ 
erty, it changes the natural propensities as well. Rationality pervades 
man’s biological inclinations and turns these into more than ‘mere’ 
instincts. That is clearly visible in Su&rez’s account of Aquinas’s 
hierarchy of inclinations. They are no longer inclinations we share 
with the rest of the creation but are humanized from the start. Suarez 
mentions the various aspects of the human condition only: individual¬ 
ity, mortality and rationality. As an ‘individual entity’ man is bound 
to preserve himself; as a mortal being, he is inclined to preserve his 
species, and as a rational being he inclines to communication with 
God and other rational creatures. 

The dichotomy between rationality and nature, absent in Aquinas’s 
writings, but pervading Suarez’s entire theory, excludes the possibil¬ 
ity that man might find his starting-point for practical reasoning in 
desires. There is such a gap between that which is naturally ‘desired’ 


27 *[...] eleuate per gradum rationale’. 

28 DL II, VIII, 4. 

29 ST I, II, 94, 2. 
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and that which is morally and rationally ‘desirable’, that man cannot 
be expected to reason from the desired to the desirable. He cannot 
rely on his own natural inclinations, nor can he find any heuristical 
clues in the tendencies of other, irrational creatures. That is why 
Suarez assumes that in order to direct rational creatures to their due 
ends, God needs to promulgate an additional law in the strict sense of 
that term. 

That law is the natural law. It is clear that only rational beings can 
understand such an explicit law. Or, in Suarez’s words: whereas God 
commands irrational creatures ‘by acts’, (i.e. implanted instincts). He 
commands rational creatures ‘by words’. 30 Without natural law, men 
would be no more than animals, motivated by blind instinct. These 
ideas form the background of the plays of the famous playwright 
Pedro Calderon de la Barca, himself a pupil of the Jesuits at the 
School of Salamanca. In his didactic play ‘El gran teatro del mundo’ 
God Himself is represented as ‘El Autor’, the dramatist of the play. 
He literally puts words in the mouth of actors. The actors are 
endowed with natural reason, which enables them to understand the 
words they are supposed to utter, but of course it cannot be denied 
that their reasoning, as well as the natural freedom Calderon’s God 
provides them with, are merely means to play out—in the best poss¬ 
ible way—their roles as they were designed by El Autor. 31 God as 
the dramatist of this theatre of the world is the figure we can best 
keep in mind if we are to understand the views of Suarez on natural 
law. Natural law is the script of that play, so to speak. That is why 
rational beings are the only actors on the scene. Irrational animals are 
no more than stage-properties, being ‘moved’ by the stage-director at 
will. 


5. The silence of rational nature 

Since Suarez discards the notion that irrational nature might have any 
moral relevance, natural law as God’s promulgated law plays a much 
more important role than in the theory of Aquinas, who could have 


30 DLII, III, 7. 

31 Fiore, 1975, made an interesting attempt to interpret the works of Calderdn in 
the light of natural law ethics. Unfortunately, however, Fiore bases his account of 
natural law entirely on a reading of Aquinas, instead of SuSrez of whom Calderdn was 
a pupil. 
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certain confidence in man’s natural inclinations as well. But at the 
same time it is much more difficult for Su&rez to ascertain the precise 
status of natural law. 

Like Aquinas, Suarez conceives of natural law as an epistemo¬ 
logical gateway. But what do we exactly know by means of natural 
law? To Aquinas, natural law denotes the possibility of man’s knowl¬ 
edge of the eternal law; God’s ordering principle and style. That 
answer is not available to Suarez. We have seen that, understood in 
the narrow sense of the term ‘law’, ‘eternal law’ is a contradiction in 
terms and a somewhat superfluous notion. So what is it, then, to 
which we have access by means of natural law? 

This question is at the basis of the debate between voluntarists and 
intellectualists. As we have seen, both parties no longer conceive of 
law as style, but as a set of precepts. On the basis of that conception, 
God is no longer conceived to be ‘regulated’ by law as an artist can 
be said to be ‘regulated’ by a style. On the basis of law-as-precept, 
the question has to be answered whether God is legislator or subject. 

It is clear, then, that the conception of natural law is entirely 
dependent on that answer. If God is subject to the eternal law, natural 
law is transmitted to us as a lesson. By means of natural law, God 
teaches us the law He Himself is bound to. The intellectualists con¬ 
ceive of God as a teacher and of natural law as based on reason (lex 
indicans ). But if God is the ultimate Lawgiver of eternal law. He is 
also regarded as the legislator of natural law. Voluntarists therefore 
regard God as legislator of natural law and believe that natural law is 
based on God’s will (lex imperans). 

Suarez—correctly—thinks that these rival solutions both fail to do 
justice to Aquinas’s opinions. According to Suarez, Aquinas’s view 
can be described as follows: 

Not only does the natural law indicate what is good or evil, but further¬ 
more, it contains its own prohibition of evil and command of the 
good . 32 

Indication and prohibition are not separated. Natural law is both 
imperans and indicans. As I argued in 1.3, since we have no other 
alternative than to adopt God’s style, the promulgation of that style 
entails its obligation. 


32 DL H, VI, 5. 
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Thus, on the one hand Suarez sets out to reconcile the rival 
foundations that present themselves, since he thinks such reconcili¬ 
ation would be more faithful to Aquinas’s views; on the other hand, 
he did not himself share Aquinas’s concept of law-as-style. How does 
he proceed? By answering three rival foundations. The first we might 
call an extreme intellectualist position, the second is a moderate form 
of intellectualism, and the third is voluntarism. 

The extreme intellectualist view is represented by Gabriel Vazquez 
(d. 1604). He views natural law as nothing other than ‘rational 
nature’ as such. Since we can no longer be guided by nature, we 
should consult not nature itself, but ‘rational nature’. The term 
‘rational nature’ itself reflects the decline of Aquinas’s view that, of 
course, all nature is rational. Aquinas was able to maintain that view 
on the basis of his assumption that nature is God’s manifest reason. 

Vazquez reverses that order. He assumes that there is a rational 
order, pointing out what good and evil is, prior to God’s activity. We 
should understand ‘God’s activity’ in the widest possible sense. It is 
not only Vazquez’s view that evil is evil before God prohibits evil; he 
also maintains that something is even evil before God judges it as 
evil. Rational nature is assumed to exist not only prior to a lex 
imperans, but also prior to a lex indicans. In terms of my metaphor, 
we might say that it is Vazquez’s view that natural law, as God’s 
script, merely expresses the rational order. It does not construct that 
order. 

That is why Vazquez considers God’s script of secondary import¬ 
ance; it merely reaffirms the eternal truths. 33 Even without natural 
law, we might have had access to rational nature, for rational nature 
is expressed in human rational nature. We should consult (our) ra¬ 
tional nature to know what is expected from us. This is not to say that 
God is bound by human rational nature. Of course. He is not: created 
human nature does not exist prior to God’s creation. But it is Vaz¬ 
quez’s view that God could not fail to create human rational nature as 
it is, since He was bound to create human beings according to ra¬ 
tional nature. 

Su&rez describes Vazquez’s view as follows: 


33 Cf. Welzel, 1951, pp. 95-7. 
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[...] natural law is prior to the divine judgement and the divine will of 
God; and, therefore, natural law does not have God for its author, but 
necessarily dwells within rational nature [...]. 34 

This view is not acceptable to Suarez, who, in fact, rejects it on the 
same grounds as he had rejected the concept of eternal law. Vaz¬ 
quez’s view would entail serious blasphemy: God would have been 
constrained by a rational order not of His own making. He would 
have been subject, not sovereign. 

But Suarez has a second objection as well. According to Suarez, 
good and evil do not ‘exist’ as such, neither in nature, nor in a 
supposed ‘rational nature’. One can only speak of good and evil on 
the basis of a judgement. It is therefore absurd to maintain the view 
that there ‘is’ a good of evil, independent of and prior to God’s 
judgement. In Suarez’s words: 

[...] the rational nature itself [...] neither gives commands, nor makes 
evident the rectitude or turpitude of anything; neither does it direct or 
illuminate, or produce any of the other proper effects of law . 35 

What Suarez objects to is what we would call nowadays ‘moral real¬ 
ism’. There are no values independent of value-judgements. In the 
first place, God’s value-judgement is required, but our value-judge¬ 
ments are also required. Good and evil ‘exist’ only on the basis of a 
rational judgement. Suarez does not deny that there is something 
called ‘rational nature’ to which our actions can be compared. Rather, 
what he objects to is that rational nature in itself would immediately 
reveal the turpitude or the rectitude of actions. According to Suarez, 
it is only in the act of comparing our actions to rational nature that 
we might assess the degree of turpitude or rectitude of our actions. 

In fact, he objects to Vazquez’s views on the same grounds as he 
had criticised Aquinas’s view that nature can provide us information 
on good and evil. Whether one speaks about nature, or about ‘rational 
nature’, both are silent if our judgement does not intervene. 


34 DL II, V, 8. 

35 DL II, V, 5. 
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6. The ineffectiveness of rational judgement 

The second option is to say that the basis of natural law is rational 
nature coupled with divine judgement. According to this moderate 
form of intellectualism, natural law is not rational nature itself (as 
Vazquez would have it) but rational nature as it is indicated by God. 
God should teach us ‘the upright character or turpitude of actions’. 
How does God teach us that? By pointing out which actions agree 
with rational nature and which actions disagree with it. Note here, 
that God does not evaluate actions according to the criterion whether 
they serve to realise natural inclinations. It is merely ‘conformity’ and 
Tack of conformity’ to rational nature which decides the moral merits 
of actions. 

The difference between Aquinas’s criterion of ‘realisation’ and the 
intellectualist criterion of ‘conformity’ testifies to the dominance of 
the conception of creation as representation (cf. III.3). God has 
faithfully copied the fixed patterns in His mind. The rational order 
which informed His creation is a fixed state of affairs. Consequently, 
our actions can only be compared to that fixed order by assessing the 
degree of their conformity, just as realist pictures can only be judged 
by their likeness. According to moderate intellectualism, then, natural 
law is based on divine reason, conceived as the ability to discern 
(lack of) conformity between actions and rational nature. 

According to Suarez, this option is not sufficient either. In the first 
place, this view does not solve the problem that had haunted Vaz¬ 
quez’s account: the blasphemy involved in the assertion that God 
Himself is bound by the rational order. His role as teacher may be 
less passive than Vazquez’s theory allowed for, but still does not give 
Him the required scope of freedom. God cannot change natural law as 
He sees fit. He can merely point out which actions agree with rational 
nature. As such. He is still not the omnipotent Sovereign. 

In the second place, even this more moderate version of intellec¬ 
tualism suffers from a misunderstanding of what Taw’ is about. Law 
is not merely a judgement. Such a judgement, according to Suarez: 

has not the character of a law or a prohibition, but is merely a recogni¬ 
tion of some fact already assumed to be true . 36 


36 DLII, VI, 6. 
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In modem terminology, it is Suarez’s objection that the intellectualist 
position treats natural law as a set of factual statements, not as norms. 
Judgements (as comparisons between ‘actions’ and ‘rational nature’) 
do not have the necessary binding force. The mere indication of good 
and evil does not oblige people to act accordingly and therefore does 
not establish genuine ‘law’. 

In this respect, Suarez’s qualms are similar to Hume’s criticism. 
Completely in line with Suarez, Hume criticises natural law for two 
reasons. First, natural law suffers from the mistaken idea that ‘there 
are eternal fitnesses and unfitnesses of things’, ‘a real right and 
wrong [...] independent of [...] judgements’. 37 This criticism is 
formulated by Su&rez in his discussion of extreme intellectualism. 
Hume’s second reason for criticising natural law is that it mistakenly 
presupposes that these rational judgements alone suffice to act accord¬ 
ingly: 

Since morals, therefore, have an influence on the actions and affections, 
it follows, that they cannot be deriv’d from reason; and that because 
reason alone, [...] can never have any such influence . 38 

It is true that Hume deplores here the lack of motivating force (‘influ¬ 
ence’), whereas Suarez’s deplores the lack of obligatory force. A 
difference which is understandable in view of the fact that Hume 
intended to explain human behaviour, whereas Suarez intends to 
justify/criticise human actions. 39 But it is remarkable that both 
writers share the view that neither (rational) nature by itself, nor 
judgements concerning good and evil have the power to induce people 
to follow moral principles. This is a surprising similarity in view of 
the fact that, whereas Suarez is commonly praised as the one who 
resuscitated natural law from the grave, Hume is celebrated for 
having dug its grave. Yet, although their therapy is different, they 
both share the diagnosis of the weaknesses of natural law if it is 
founded on reason and nature alone. Both nature and reason are felt 
to be inert and inactive and therefore not suited as foundations of 
natural law, taken in the sense of law-as-precept. 


37 Hume, 1739, p. 456, 460. 

38 Hume, 1739, p. 457. 

39 Cf. introduction to chapter IX, as well as my 1994 publication. 
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It is obvious that this inability of reason to give rise to moral 
obligations is the result of the limited view of reason as merely 
judging likenesses. Finnis and Grisez have criticised this view on the 
grounds that Suarez narrows down the scope of reason to that of 
theoretical reason only. He is blamed for having overlooked the 
importance of practical reason as distinct from theoretical reason, 
guided by its own self-evident principle. 

However, on the basis of the important shifts we witnessed in 
Suarez’s work, we can see that these are no mere ‘mistakes’. Suarez’s 
removal of practical reason is not only entirely consistent with his 
metaphysical assumptions; it can even be argued that he has no need 
for practical reason. 

According to Aquinas, the first principle of natural law (‘good is 
to be done and pursued, and evil avoided’) is the starting-point for 
our reasoning on moral affairs. It is by means of this unquestionable 
and self-evident principle, grasped by synderesis, that we are able to 
reason at all. By means of synderesis we see that there is a general 
tendency to seek the good, as well as how this tendency is expressed 
in the various creatures. 

Suarez has no room for synderesis. Although he knows the term, 
he hardly uses it and where he does it is mainly in order to refer to 
the fact that rationality is the same in all men. 40 This is understand¬ 
able, since Suarez does not conceive of the exemplar as something 
which has to do with the way we deal with moral problems. God’s 
exemplar only regulates His own creation (as representation), it does 
not direct God’s subjects. 

We have seen that on the basis of his altered view of God’s 
creation, Suarez divides the universe in an irrational and a rational 
part. Since the natural inclinations in irrational creatures are seen as 
mechanisms and instincts, we can safely rely on theoretical reason in 
order to observe and understand that natural world. It is perfectly 
possible to understand the way these creatures conform to God’s rules 
in descriptive terms, consonant with theoretical reason. There is no 
need for ‘practical reason’ here, since the expressions of God’s style 
in irrational creatures have no moral relevance to rational beings. 

As for rational creatures, they are supposed to follow God’s 
explicit laws. All they have to do is to rely on God’s commands. 
Here, there is no room for practical reason either in Aquinas’s sense 


40 Cf. DLII, VIII, 5, where Suarez also identifies synderesis with conscientia. 
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of the word, as the kind of reasoning that starts from the perception 
of ‘ends’. It is sufficient that rational creatures understand the moral 
precepts issued by God. 

Therefore, on the basis of Suarez’s view of creation and the 
division between irrational and rational beings, there is no need for 
practical reason. Since there are no ‘ends’ which have moral rel¬ 
evance, there is no need to grasp these ends. Instead, we should 
introduce a distinction between descriptive and normative statements. 
The former describe the mechanisms implanted by God in nature; the 
latter explicate God’s moral precepts for rational beings. This implies 
that within the framework of Suarez’s theory, there is no room for the 
first principle of practical reason as a general stylistic requirement. If 
the principle has a function at all, it is as a general moral precept. 


7. Suarez’s middle-course 

The third available candidate for the foundation of natural law is the 
voluntarist option, according to which natural law is solely founded in 
the will of God. Why God wills what He wills, there is no further 
ground for it, except that the will is God’s will, so said Duns Scotus. 
And William Occam, stretching this voluntarism further, remarked 
that if God had ordered us to steal, theft would have been a virtuous 
activity. 

Voluntarism has some definite theoretical advantages. Adopting a 
narrow definition of law-as-command, voluntarists can hardly be ac¬ 
cused of metaphorical use of language. Nor can they be accused of 
blasphemy. In no way God is subject to laws. He is the Sovereign, 
from whom all laws spring. But the problem with a concept of natural 
law as lex imperans is that such a law risks becoming incomprehen¬ 
sible to the human mind. If we follow Occam in supposing that 
indeed God might have ordered us to hate Him, or to commit adul¬ 
tery, how can we know these commands? We might push aside this 
question as academic trifle; yet, this knowledge is what natural law is 
about. Natural law as the key to knowledge of morality by means of 
unaided reason inherently conflicts with the notion of lex imperans. 
And we see indeed that writers like Occam tend to identify natural 
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law with the Scriptures, 41 which of course marks the end of the 
notion of natural law. 

Suarez does not want to draw that consequence. 42 His reappraisal 
of Aquinas was partly inspired by the desire to provide an adequate 
reasonable response to Lutheran and Calvinist theories concerning 
God’s impenetrable mind, and I think he was well-aware that a vol¬ 
untarist reading of natural law as lex imperans would inevitably bring 
him dangerously close to that detested position. 

So we see that although Suarez is clearly unhappy with intellectual- 
ism, he hesitates to draw the consequences of full-blown voluntarism 
as well. The intrinsic rectitude or turpitude of rational nature may not 
be the only foundation for natural law, but nor is the divine will. 
Both should go together: 

[...] this divine volition, in the form of a prohibition or in that of an 
[affirmative] command, is not the whole reason for the good or evil 
involved in the observance or transgression of the natural law; on the 
contrary, it necessarily presupposes the existence of a certain righteous¬ 
ness or turpitude in these actions, and attaches to them a special 
obligation derived from divine law [my emphasis ]. 43 

And again, in a slightly different formulation: 

For the natural law prohibits those things which are bad in themselves; 
and this law is true divine law and a true prohibition; hence it must 
necessarily result in some sort of additional obligation to avoid an evil 
which is already evil of itself and by its very nature [my emphasis ]. 44 

This argument appears to be subtle, but in fact contains a petitio 
principii. Instead of providing arguments for the claim that natural 
law contains true prohibitions, the prescriptive character of natural 
law is already presupposed and in turn serves as an argument for the 
existence of an additional obligation. Apart from that, we might 
wonder whether Suarez can escape here from the charge of blas¬ 
phemy. Although God’s role is not limited to reaffirming or teaching 


41 Cf. Welzel, 1951, p. 87. 

42 Villey, 1968, p. 391; and Farrell, 1930, p. 55, interpret Suarez too much as a 
voluntarist. 

43 DL II, VI, 11. 

44 DL II, VI, 12. 
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eternal truths, He is still not free to command whatever He pleases. 
He can only attach an obligation to avoid things which are ‘bad in 
themselves’. 

Yet, Suarez believes that he found a satisfactory middle-course, 
which is truly faithful to Aquinas’s position, in which natural law 
indicates and prohibits at the same time. Of course, it is not. It could 
not be, since he did not share Aquinas’s view of creation, according 
to which God not only created the universe to be but also to become. 
On the basis of a concept of eternal law as the only available style, it 
is possible to discern purposiveness in the creation as such for which 
no additional obligation is needed. 

That view is completely different from Suarez’s ‘middle-course’. 
Since he regards God’s creation as representation, lacking the ‘dy¬ 
namic’ qualities required to direct creatures after creation, he was 
confronted with three rival foundations of natural law: nature, reason, 
and will. Although Suarez thinks that all three foundations are necess¬ 
ary ingredients of a foundation of natural law, he does not think that 
each of these, taken by itself, would suffice. And he can only bring 
the rival foundations together by adding them up. To him, the natural 
law does not indicate and prescribe at the same time, but consists of 
three elements, added to each other. 

The basis of natural law is rational nature itself. In this, Suarez 
agrees with Vazquez. But this nature cannot acquire any moral relev¬ 
ance to us, if it is not accompanied by promulgation, brought about 
by reasonable judgement. So, God’s judgement is required in order to 
pronounce certain things as ‘good or bad in themselves’. And since 
this judgement is not sufficient to oblige us to act accordingly, the 
binding force of natural law calls for additional divine volition. 

Metaphorically speaking, we see that whereas Aquinas’s concept of 
natural law was supported by one great pillar, the eternal law, this 
pillar is supplanted by three smaller columns, nature, reason and will, 
in Suarez’s concept of natural law. This solution is necessitated by the 
fact that the notion of eternal law as style was found ambiguous and 
unsatisfactory, long before Suarez wrote his treatise. It is only by 
reconciling the three competing foundations that Aquinas’s natural 
law theory can be rescued from imbalance and collapse. Rather than 
blaming Suarez for having perverted Aquinas’s teachings, we should, 
I think, be impressed by the perseverance with which Suarez seeks to 
bridge the gaps that result from the dismissal of Aquinas’s unified 
teleological view. 
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8. Human nature 

The replacement of Aquinas’s teleological foundation of natural law 
by three elements (nature, reason, and will) raises the question to 
what extent all these three foundations are necessary. Why is it 
necessary to suppose that nature forms the basis of natural law, and 
reason its promulgation? Would it not be possible to dispense with 
nature and reason and to endorse without further ado the voluntarist 
position that natural law is founded on God’s will alone? Would that 
not be a more elegant position? Why should one introduce three 
elements where one would suffice? 

We have already seen that Suarez recoiled at the danger such a 
solution would involve: it would amount to the collapse of the notion 
that we have access to God’s will by means of reason. It would 
amount to a denial of the existence of natural law. But this is, of 
course, merely an ideological consideration, which cannot serve as a 
philosophical argument that underpins his threefold foundation. 
Su&rez therefore needs to argue why he thinks that God’s commands 
are reasonable, in accordance with rational nature, and laid down in 
the reasonable form of natural law. 

He finds that argument in human nature: 

For, absolutely speaking, God could have refrained from laying down 
any command or prohibition; yet, assuming that He had willed to have 
subjects endowed with the use of reason, He could not have failed to be 
their lawgiver [...]. 45 

God laid down His commands in natural law, because He willed His 
subjects to be reasonable. Although God is free to choose whether or 
not He would declare His will, it would have been very unwise to 
refrain from reasonable promulgation. 

[...] it may further be stated that this very faculty of judgement which 
is contained in right reason and bestowed by nature upon men, is of 
itself a sufficient sign of such divine volition, no other notification 
being necessary. 46 


45 DL II, VI, 23. 
44 DL II, VI, 24. 
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This passage is instructive. In order to defend the existence of 
natural law, Su&rez sees no other way than to provide us with an a 
posteriori argument; the argument from human nature itself. Because 
we human beings are created as rational, it is logical that God should 
have established and promulgated laws that we human beings are able 
to know and to follow. Otherwise there would have been no point in 
creating us as rational beings. Human nature provides us with the 
ultimate argument for the existence of natural law. 

This may look similar to Aquinas’s point of view, but we should 
not be misled here. Aquinas’s starting-point is God and the ideas in 
His mind. Human nature is seen as the product of God’s exemplars. 
Suarez, however, reverses that argument. It is only from the fact that 
human beings can be considered as rational beings that the existence 
of natural law can be inferred. Not God, but human nature is the 
starting-point. The human mind is the only proof that natural law is 
based on rationality and not on God’s arbitrary decisions. It seems 
then that the voluntarist position can only be avoided by maintaining 
that God’s commands are reasonable because we are reasonable. 
However, Suarez’s remarks here are scattered. He did not provide us 
with a systematical argument concerning human nature as a starting- 
point for natural law. But we might interpret these remarks as hesitant 
beginnings of Grotius’s theory of natural law. 


9. Conclusion 

In this chapter we have seen that Suarez raises two important objec¬ 
tions against Aquinas’s theory of natural law. The first concerns 
Aquinas’s concept of law-as-style. The second regards Aquinas’s 
concept of eternal law. Both criticisms result from a different view of 
creation, which is regarded as representation of a fixed ‘pattern’. 

This conception of creation implies a division of the universe 
between rational and irrational creatures. Irrational creatures should 
be seen as the finished products of God’s creation, which have no 
other option than to conform to naturally implanted instincts and 
desires. Rational beings, on the other hand, are capable of following 
God’s rules, but in order to do so, they should rely on God’s explicit 
commands. Natural desires are irrelevant to moral reasoning. 

This division in turn is responsible for the decline of the notion of 
practical reason as distinct from theoretical reason. Theoretical reason 
suffices for the observation of the natural world, whereas the ability 
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to understand precepts suffices in order to understand God’s promul¬ 
gated law. The decline of the unified notion of eternal law results in 
the decline of the notion of practical reason. 

On the basis of the model of theoretical reasoning, God can be 
supposed to discern (dis)agreement of actions with nature, but such a 
judgement does not entail any norms. These comparisons only result 
in factual statements, from which no norms can be derived. That is 
why Suarez struggles to find a foundation for natural law. Nature 
itself is silent, nature plus reason indicate good and evil but do not 
oblige. If we are to understand natural law as genuine ‘law’ we 
should assume God’s binding will. It is by adding up reason, nature 
and will as component parts of the foundation of natural law that 
Suarez tries to be faithful to Aquinas’s unified vision of natural law. 
Since this necessarily raises the question why God’s will would not 
have sufficed, Suarez sees no other alternative than to provide an a 
posteriori argument, which starts from man’s rational nature. 

Although we have seen that Suarez’s ‘misinterpretations’ can be 
understood as theoretically defensible moves within a changed con¬ 
ceptual framework, this analysis does not point out why that frame¬ 
work had changed. Although we might point to changed political 
conditions in order to explain his altered view of ‘law’, it is unclear 
why Suarez started from a different view of creation, and why he did 
not endorse Aquinas’s conception of eternal law. Suarez’s work only 
allows us an occasional glimpse of these deeper shifts. The only 
certainty is that these concepts were deemed ambiguous long before 
Suarez and that Suarez’s theory can be seen as a heroic attempt to 
fasten together the elements that tended to drift apart. 

Therefore, I tend to disagree with the opinion of Finnis and Grisez 
that Suarez should be blamed for having rendered natural law theory 
vulnerable to Hume’s fatal attack. Instead, Suarez’s theory should be 
understood as the attempt to rescue natural law from the charge that it 
infers norms from facts. The three pillars that together form the 
foundation of natural law, are designed in order to avoid the impres¬ 
sion that it is only nature (facts), or only nature plus reason (ought- 
statements) which give rise to moral obligations. In order to turn 
normative statements into real obligatory norms, additional divine 
obligation is needed. 




CHAPTER IV 


THE LIMITS OF SUAREZ’S NATURAL LAW THEORY 


According to Suarez, God has willed human beings to act according 
to the law that has been promulgated to them and to which they have 
access by their rationality. What is more, rational beings can only be 
guided by that promulgated law. Without such a law to direct them 
they would be no more than copies of God’s plan. Nature as such 
does not give any directions concerning good and evil. 

This view implies that Suarez no longer conceives of practical 
reasoning in the sense of Aquinas. Natural law is not just an ordering 
style or principle on the basis of which people can reason for them¬ 
selves at the best of their abilities. Natural law is a real ‘law’; it 
consists of binding precepts. Our rationality does not denote a general 
capacity to apply the divine style, but refers more specifically to our 
ability to understand God’s promulgated precepts. 

The question arises what these precepts look like. Are they just 
general directions, or precise instructions? If we compare natural law 
to a—compelling—script, is there any room for the actors to interpret 
that script? Or should they stick to the literal text? This is the ques¬ 
tion that will be addressed in this chapter. In answering this question, 
a number of issues will appear to be relevant. After having dealt with 
the way conclusions can be derived from natural law (sections 1-2), 
the status of political government vis-£i-vis natural law will be exam¬ 
ined (sections 3-5). Sections 6 and 7 are devoted to the field for 
which Suarez has become famous: international law. Attention is paid 
to the role of custom as a source for the ius gentium, which enables 
us to assess more precisely the role of natural law in Suarez’s theory 
(section 8). 


1. The certainty of conclusions 

In chapter II, I pointed out that Aquinas made a sharp distinction 
between the first principles of natural law and the conclusions that are 
derived from them. The first principles are perceived by that angelic 
power of immediate vision, which he called synderesis. These first 
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principles he held to be necessarily true, self-evident and indubitable. 
They cannot be changed. But, Aquinas remarked, the conclusions that 
are derived from these principles are variable and uncertain. These 
conclusions are marked by a high degree of ambiguity and ‘lack of 
unanimity’, due to the inherent contingency of human affairs. 1 

Suarez discards this distinction. In his view there is no fundamen¬ 
tal difference in certainty between the general precepts of natural law 
and the particular conclusions that are derived from these precepts. 
Suarez distinguishes three groups of precepts: the first, most evident 
of all, contains precepts such as: ‘one must do good, and shun evil’ 
and ‘do not to another that which you would not wish done to your¬ 
self. The second group contains—slightly—more specific precepts 
like: ‘God must be worshipped’ and ‘Justice must be observed’. 
Suarez remarks that these are self-evident ‘by their very terminology’. 
The third group, finally, contains precepts that are deduced from the 
first and second group and which are even more specific, referring to 
theft, adultery and the like. 2 

This threefold division is not new. Aquinas also allowed for a 
continuum of precepts, more specific and less evident ones at the 
bottom, and less specific ones with a higher degree of self-evidence at 
the top. Therefore I do not think it is correct to think that Suarez 
differed from Aquinas in extending natural law to the specific con¬ 
clusions. 3 Aquinas equally included these conclusions. 4 But unlike 
Aquinas, Suarez thinks that we can know the more specific precepts 
with the same degree of certainty as the more general ones. Su&rez 
believes that not only the primary principles but also the conclusions, 
however remote, are necessarily true. This also implies that specific 
precepts have the same binding force as the general ones. 

[...] no one is doubtful as to the primary and general principles; hence, 
neither can there be doubt as to the specific principles, since these, 
also, in themselves and by virtue of their very terminology, harmonize 
with rational nature as such; and, therefore, there should be no doubt 
with respect to the conclusions clearly derived from these principles, 
inasmuch as the truth of the principle is contained in the conclusion, 
and he who prescribes or forbids the one, necessarily prescribes or 


1 Cf. ST I, II, 94, 4. 

2 cf. dl n, vn, 5. 

3 This is Welzel’s view, 1951, p. 98. 

4 ST I, II, 94, 4. 
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forbids that which is bound up in it, or without which it could not 
exist. 5 

Suarez repeats this argument when he comes to speak of the immuta¬ 
bility of natural law. 6 So we see that whereas Aquinas doubted the 
possibility of precise moral instructions because of the contingent and 
variable nature of human affairs, Suarez is convinced that natural law 
comprises specific rules, which are just as certain as the major prem¬ 
isses they are derived from. 

In fact, contrary to Aquinas, who held the first principles to be the 
most important part of natural law, Suarez thinks that the conclusions 
form the most vital part of natural law. In Suarez’s words: 

Indeed, strictly speaking, the natural law works more through these 
proximate principles or conclusions than through universal principles; 
for a law is a proximate rule of operation, and the general principles 
mentioned above are not rules save in so far as they are definitely 
applied by specific rules to the individual sorts of acts or virtues. 7 

Here again, Suarez is consistendy applying his notion of law-as- 
precept. Natural law is based on rational nature and apprehended by 
rational reason, but it operates as a set of binding precepts. As such, 
it should be as explicit and as detailed as possible in order to have 
some effect on our doings. Natural law is no longer, as Aquinas 
thought, a set of general guidelines that should be applied to everyday 
life with prudence and awareness of the ambiguity of human affairs, 
but consists of specific and detailed rules. To Suarez, the importance 
of natural law lies in its effectiveness. And obviously, the more 
specified its precepts are, the more effective it is. That is why the 
conclusions are more important than the more general principles from 
which these conclusions are derived. 


2. Implied conditions 

In chapter II, we have seen that Aquinas distinguished theoretical 
reason from practical reason. One of the major differences between 


5 dl n, VII, 7. 

6 DL II, XIII, 3. 

7 DL II, VII, 7. 
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the two kinds of reason is, according to Aquinas, the degree of 
certainty that can be achieved in the conclusions deduced from the 
general principles. Whereas theoretical reason ‘without mistake finds 
truth in the particular conclusions it draws as in the premisses it starts 
from’, this cannot be achieved by practical reason, because ‘the more 
we get down to particular cases the more we can be mistaken’. 8 This 
is due to the inherent contingency of human affairs. 

Suarez considerably deviates from this view. Whether one reasons 
about theoretical or practical matters, this makes no difference in the 
degree of certainty with which one can arrive at particular con¬ 
clusions. Suarez’s view is understandable in view of die fact that he 
did not conceive of practical reason as distinct from theoretical 
reason. In the preceding chapter (III.7) we have seen that Suarez 
thinks that the main task of reason is to compare actions with rational 
nature. The task of reason is to formulate propositions of the type: 
‘action x agrees/disagrees with rational nature’. Reason does not 
exhort us to refrain from stealing (such an exhortation is the effect of 
the additional will of God); it only asserts that theft is not in conform¬ 
ity with rational nature. On the basis of such a conception of reason it 
is only consistent to think that the conclusions have the same degree 
of certainty as the premisses they are derived from: if action x lacks 
conformity with rational nature, this equally applies to all the specifi¬ 
cations of x. If theft in general disagrees with rational nature, theft of 
a shoe, of food, or of money all disagree with rational nature. 

Aquinas would criticise this view as too simple. Even if he had 
endorsed Suarez’s view that reason’s job is to compare actions with 
rational nature, he would still have argued that our assessment of 
particular conditions, expressed in the minor, can lead us astray: 

Major: Theft disagrees with rational nature. 

Minor: Stealing food is theft. 

Conclusion: Stealing food disagrees with rational nature. 

Aquinas would argue—in fact, he did argue—, that it depends on the 
circumstances whether the minor is true that stealing food is to be 
counted as ‘theft’. If someone’s life is at stake and there is no alterna¬ 
tive available, ‘he may take what is necessary from another’s goods 


8 ST I, H, 94, 4. 
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[...]. Nor is this, strictly speaking, fraud or robbery’. 9 Since these 
circumstances are contingent and variable, we might go wrong in the 
minor. 

SuSrez was aware of the importance of circumstances, but he 
believed that the general precepts of natural law indicate precisely the 
conditions and circumstances in which they should be applied: 

[...] natural reason itself dictates that a given act shall be performed in 
such and such a way, and not otherwise, or under specific concurrent 
circumstances, and not unless those circumstances exist . 10 

Therefore, there is no need to change the precept itself if we apply it 
to everyday life. A moral precept tells us that a certain act is in 
accordance with rational nature ‘assuming that the proper circum¬ 
stances exist’. 11 As an example he mentions the natural precept 
‘Thou shalt not kill’. This precept, according to Suarez, 

includes [...] many conditions, [so that it means,] for example, ‘Thou 
shalt not kill upon thine own authority, and as an aggressor ’. 12 

Because Suarez thinks that the general precepts contain—impli¬ 
citly—a list of appropriate or normal conditions, he no longer shares 
Aquinas’s view that the conclusions of natural law lack certainty 
because of the variable, contingent nature of human affairs. In his 
own words: 

Therefore, neither is any objection to our view involved in the fact that 
the subject-matter is changeable. For the natural law discerns the 
mutability in the subject-matter itself, and adapts its own precepts to 
this mutability, prescribing in regard to such subject-matter a certain 
sort of conduct for one condition, and another sort of conduct for 
another condition; so that the law in itself remains at all times 
unchanged [...]. 13 


9 ST II, II, 66, 7, concl. 

10 DL H, XIII, 7. 

11 DL II, XIH, 9. 

12 DL II, XIII, 8. 

13 DL II, XIII, 9. 
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And he remarks that our reasoning, on both moral and ‘scientific’ 
matters, proceeds from general precepts which specify (implicitly or 
explicitly) the conditions under which they are applicable. Theoretical 
and practical reason proceed in the same way. 14 

Suarez’s version of Aquinas’s syllogism would be: 

Major: Theft disagrees with rational nature in normal 

conditions [i.e. if one’s life is not in danger]. 

Minor: In this case, normal conditions apply. Hence: steal¬ 

ing food is theft. 

Conclusion: Stealing food disagrees with rational nature. 

Since Suarez argues that every general precept implies such condi¬ 
tions, he can maintain that there are never any exceptions to such 
precepts. If we take the example of the general precept that deposits 
should be returned, that precept clearly is meant to be applicable to 
normal conditions only. When we are confronted with the possibility 
that the creditor might launch a bloody war with the money returned, 
we can refuse to return the money. In doing so, we do not really 
violate the precept, since the general precept was never intended to 
cover that particular case. 15 Consequently, Su&rez can argue that 
natural law does not admit of any change or exception. 

It should be noted that for Suarez there are no ‘general’ precepts in 
Aquinas’s sense of the term ‘general’. Each and every precept is 
specified from the outset to be applicable to only such and such 
conditions. This implies that natural law is not thought to furnish just 
a few general precepts, but a multitude of precepts, each specifying 
the particular circumstances in which it is applicable. The only reason 
to regard some precepts as more ‘general’ than others is that general 
precepts refer to ‘normal’ conditions, whereas specific ones contain 
exceptional conditions. This means that in Suarez’s account natural 
law has turned from an ordering principle with which we have to 
work as best as we can into an elaborate legal system. 16 

One might wonder, however, whether this solution solves the 
problems perceived by Aquinas. Even if we start from ‘specified’ 


14 DL II, XIII, 9. 

15 DL II, xm, 8. 

16 1 tend to disagree with Jonsen and Toulmin (1988), who assert that casuistry 
reached its pinnacle in the 16th century. Instead, I think that increasing legalism 
gradually undermined it. 
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precepts, i.e. precepts which apply to exceptional conditions, we 
might go astray, and mistakenly suppose that we are dealing with 
exceptional conditions, whereas in fact normal conditions apply. Even 
if we know that theft is only prohibited in normal conditions, we 
might be mistaken in thinking that in a particular case normal condi¬ 
tions do or do not apply. I do not think that Suarez sufficiently 
recognises that problem. 


3. Human power 

The main reason for Suarez’s sketch of general precepts as implying 
conditions is that this seems to be the only way to maintain that 
natural law is unchangeable, and does not permit of exceptions. 
Suarez repeatedly emphasises that ‘men cannot change that which is 
unchangeable’. 17 He adduces several arguments in favour of this 
claim, the first of which refers to human nature as the basis for 
natural law, a basis which human beings are obviously not free to 
change. We shall see that for the Protestant writers, this argument 
will be the most important one in favour of the inherent immutability 
of natural law. But for Su&rez this is not the most crucial argument. 
Completely in tune with his notion of law-as-precept, die strongest 
argument in Suarez’s view is that God is the lawgiver of natural law, 
and that inferiors cannot stand up against Him. 

Suarez asserts that even the Pope, despite his position as the Vicar 
of Christ, is not allowed to grant dispensations from natural law. He 
adduces three arguments for this position. Firsdy, Suarez maintains 
that it is already difficult for God Himself to change the law, since 
natural law is based upon rational nature. 18 Secondly, Suarez asserts 
that if we grant the Pope such powers, the same powers should also 
be given to secular rulers concerning those precepts of natural law 
that regulate temporal affairs, which is a form of equal treatment that 
would be highly undesirable. Thirdly, he thinks that changes should 
not be permitted because onqe we allow conclusions to be altered or 
changed we would be compelled to allow changes in the first prin- 


17 DL II, XIV, 8. 

18 Here, Suarez’s ‘middle-course’ (cf. III. 8) is clearly unable to avoid the blas¬ 
phemous implications of the intellectualist position. 
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ciples as well . 19 This argument is consistent with Suarez’s view that 
conclusions and general precepts form part and parcel of the same 
legal system. Alterations in conclusions would lead to the gradual 
undermining of the entire system. 

It seems then that Suarez conceives of natural law as an inflexible 
body of detailed precepts. The whole edifice is of a rigidity that not 
even the Pope himself can attenuate. That is why Suarez has been 
interpreted as a legalist who has no room for prudence, and lacks the 
flexibility required to do justice to the contingencies of human life. 
Villey, for example, sees Suarez’s principles as ‘figees dans l’immo- 
bilisme’; as the death of a living natural law . 20 

This, however, is a one-sided picture. Suarez makes an important 
distinction within natural law, between the so-called ius naturale 
praeceptivum and the ius naturale dominativum. His rigidity is only 
visible in the former part of natural law, but remarkably absent in the 
latter part. The preceptive part of natural law comprises 

[...] the positive precepts of religion in relation to God, of filial piety, 
of mercy, and of almsgiving to one’s neighbour; and the negative 
precepts against killing, those against slander, and similar prohibi¬ 
tions . 21 

These precepts can never be changed, Suarez emphasises. Why not? 
Because these are 

rules and principles for right conduct which involve necessary truth, 
and are therefore immutable, since they are based upon the intrinsic 
rectitude or perversity of their objects [...]. 22 

But not so with the ius naturale dominativum. This is that part of the 
natural law which has to do with man’s dominium. And what is 
dominiunO. It is 


19 DL II, XIV, 10. 

20 Villey, 1968, p. 393. 

21 DL H, XIV, 7. 

22 DL II, XTV, 19. 
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moral power [facultas], which every man possesses with respect to his 
own property or with respect to a thing which in some way pertains to 
him [..J . 23 

In order to understand Suarez’s view on dominium, we should note 
that he abandons here the traditional Thomistic view of ius as ‘giving 
everyone his due’. Rather, he identifies ius with facultas: the power 
people exercise over those things that belong to them. 24 Finnis 
remarks that in this sense Suarez and Grotius ‘are on the same side of 
the watershed’. ‘ Ius is essentially something someone has'. 25 Ius no 
longer refers to an overall regulative and distributive framework in 
which, but as something one is free to dispose of as one sees fit. 

The ius naturale dominativum contains precepts concerning those 
things over which man has dominium. These precepts refer to what 
we would nowadays call ‘subjective rights’: notably property, liberty 
and the right to make contracts. Since this part of natural law deals 
with the dominium people have, Suarez maintains that these precepts 
allow for more flexibility than the preceptive part of natural law. 

This does not imply that man is allowed to change that part of 
natural law as such, but its ‘subject-matter’ ( materia) can be altered 

[...] through changing subject-matter; so that a given action is with¬ 
drawn from the obligation imposed by natural law, not because the law 
is abolished or diminished, since it always is and has been binding in 
this sense, but because the matter dealt with by the law is changed 
[...]. 26 

For instance, the precept that theft is forbidden is in itself invariable 
and does not admit of change. But what we understand by ‘theft’ is, 
of course, dependent on the way we have organised property. It is 
dependent on human institutions. In this sense, its materia (theft) can 
be said to be liable to change by human beings. People have the right 
to change that materia by virtue of that dominium. 


23 DL I, II, 5. For an elaborate analysis of the development of the concept of 
rights, see Tuck, 1979. 

24 Cf. Villey, 1968, p. 381. 

25 NLNR p. 207. 

26 DL II, XIII, 6. 
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Welzel, sharing Villey’s interpretation of Suarez as a rigid legalist, 
regards Suarez’s permission to change the subject-matter as a path¬ 
etic, ill-fated attempt to rescue natural law from immanent fossil- 
isation. 27 I think, however, that he underrates the importance of this 
attempt. In fact, Suarez’s permission to change the subject-matter of 
the natural law concerning dominium allows for an unprecedentedly 
wide scope for human intervention, as we shall see in the next sec¬ 
tion. 


4. Liberty and property 

In order to examine the implications of Suarez’s permission to change 
the materia of this part of natural law, it is worthwhile to take a brief 
look at those things that are said to belong to man’s dominium. The 
first example is property. Suarez argues here that although nature 
gave all things in common ownership, natural law has not positively 
decreed that men should own things in common. We should under¬ 
stand that common ownership 

[...] falls negatively under the natural law because that law does not 
prohibit, but on the contrary permits, while not positively prescribing 
its performance. [...] Hence, a division of property is not contrary to 
positive natural law; for there was no natural precept to forbid the 
making of such a division . 28 

In Suarez’s view, which is similar to Aquinas’s (II.8), natural law is 
silent on how property should be organised and has granted human 
beings the dominium to organise property as they themselves see 
fit. 29 The establishment of the institution of private property should 
therefore be considered a purely human affair. That means that laws 
pertaining to private property have a materia , dependent on human 
agreement. This materia can therefore be changed by human power. 

Since man has dominium about all things ‘which in some way 
pertain to him’, liberty itself also belongs to those things. But here 
natural law did not leave it to mankind to decide how to deal with 


27 Welzel, 1980, p. 98. 

28 DL II, XIV, 14. 

29 DL II, XIV, 17. This argument will later be repeated and elaborated by Samuel 
Pufendorf. 
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liberty. Suarez concedes that nature has not granted us liberty in a 
negative way, but in .a positive sense. We are endowed with ‘an in¬ 
trinsic right to liberty’. 30 Yet, surprisingly,enough, this difference 
does not make any difference as to the changeability of the natural 
law concerning liberty. Suarez leaves no doubt about his view that the 
materia of the laws dealing with liberty is just as liable to change as 
the laws concerning property. In a telling passage he writes: 

Accordingly, we say of liberty and of any s imilar lawful right, that 
even if such a right has been positively granted by nature, it may be 
changed by human agency, since it is dependent, in the individual 
persons, either upon their own wills, or upon the state, in so far as the 
latter has lawful power over all private individuals and over their 
property, to the extent necessary for right government. 31 

It is remarkable that Su&rez allows for changes in exactly that part of 
natural law that in modem eyes should be considered sacrosanct: the 
part that regulates subjective rights. Whereas we would nowadays be 
inclined to regard liberty as one of those few ‘natural’ rights that 
should be protected from governmental intervention, Suarez draws the 
opposite conclusion. It is because liberty is given in the hands of 
mankind that it should be regulated and dealt with as human beings 
see fit. It is by virtue of the nature of liberty itself that it can be 
regulated according to the human, and not the divine, will. Suarez 
unequivocally tells us that: 

[...] although it [nature] granted liberty and dominion over that liberty, 
[it] has nevertheless not absolutely forbidden that it should be taken 
away. For, in the first place, for the very reason that man is lord over 
his own liberty, it is possible for him to sell or alienate the same. A 
commonwealth, too, acting through the higher power which it possesses 
for the government of men, may deprive a man of his liberty for a just 
cause [...]. For nature also gave to man the use and possession of his 
own life; yet he may sometimes justly be deprived of it through human 
agency. 32 


30 DL H, XIV, 16. 

31 DL H, XIV, 19. 

32 DL II, XIV, 18. 
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Although Suarez repeatedly uses terms as ‘justly’ and ‘for a just 
cause’, it is hard to see how we can determine whether something is 
just or not. Aquinas had at least some principles at hand: the ends for 
mankind, self-preservation, procreation, sociability and knowledge of 
God served as minimal criteria for justice. Suarez, on the other hand, 
has to dispense with these principles. Natural ends are irrelevant to 
moral considerations. It is his view that rational beings can only rely 
on God’s explicit and promulgated law. But exactly that law leaves 
these important subject-matters to be decided by mankind. That 
implies that we hardly have any independent criteria according to 
which we can decide on what is to be counted as ‘just’. In fact, on 
the basis of the above-quoted passage it is not impossible to defend 
slavery. The inhabitants of West-Africa, enslaved by Portuguese 
traders, merely made use of their natural right to alienate and sell 
their own liberty. 33 

This interpretation may seem too strong. Would it not be possible 
to criticise the enslavement of Africans by means of a particular 
interpretation of natural law? However, these possibilities are limited 
within Suarez’s theory. 

It is here that we have to deal with Suarez’s political philosophy, 
for it is his view that only those who have legislative power have the 
power to change the materia of natural law of dominium. Only those 
who are entrusted with the power to make laws, are allowed to exer¬ 
cise dominium. 

Suarez did not conceive of legislative power as merely the sum- 
total of individual rights powers in a Lockean way. This may be 
judged from Suarez’s distinction between two conceptions of society: 
one in which ‘the multitude of mankind’ is understood ‘as a kind of 
aggregation, without any order or any physical or moral union’, the 
other as ‘a single mystical body’ unifying men by a ‘bond of fellow¬ 
ship’. 34 It is the latter conception Suarez considers to be a genuine 
political society, unified under one ‘single head’. Suarez thought of 
man’s dominium as entrusted to political government, which is the 
expression of this genuine moral union; not to individual subjects. 35 


33 Cf. also Tuck, 1979, p. 49. 

34 DL III, II, 4. 

35 Cf. DL III, m, 6. 
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We should keep this in mind in order to understand his account of 
the establishment of political power. 36 He conceives of political 
power as the outcome of a gradual process in which small family- 
units gather into larger societies, a process which is made necessary 
by the fact that 

[...] each individual member has a care for its individual advantages, 
and these are often opposed to the common good. 37 

He therefore emphasises that political power does not reside in an 
individual man, such as a prince, but only ‘in the whole body of 
mankind’. 38 It is by virtue of that collective power that the prince 
reigns. i 

Because of this emphasis on the collective will rather than the 
individual wills as constitutive for political power, I think that Skinner 
is right in his remark that we should not make too much of the notion 
of consent that Suarez introduces in his account of the establishment 
of political society. Suarez’s account of how smaller units agree to 
gather into a larger political community indeed serves to explain the 
origins of political society, not to justify it. His account here is a 
historical, not a philosophical one. The justification of government is 
therefore not dependent on the consent of individuals. Instead, rather 
than stressing the importance of consent, Su&rez emphasises that 
rulers should not rule ‘in a way that fails to accord with God’s 
will’. 39 This is, of course, entirely in agreement with Suarez’s con¬ 
ception of natural law as precepts that are binding by the will of God. 

But the fact that consent does not play a justificatory role does not 
imply that Skinner is right in asserting that the legitimacy of govern¬ 
ments is decided by ‘the question about whether the government’s 
enactments are congruent with the law of nature’. 40 Too much is 
made of natural law here. This function can only be performed by 
what Suarez calls ‘preceptive natural law’. If a government sets out to 
kill its subjects, it directly violates one of those immutable precepts, 
prohibiting an intrinsic evil: killing. 


36 Cf. Skinner, 1978, pp. 135-74. 

37 DL m, I, 5. 

38 DL III, II, 3. 

39 DL III, I, 11. 

80 Skinner, 1978, p. 162. 



118 


CHAPTER IV: SUAREZ 


Many governmental decisions, however, concern exactly those 
affairs that are left to man’s dominium. But as we have seen, natural 
law concerning dominium can be changed in its materia. Not by indi¬ 
viduals, but by public authority. It is Suarez’s view that all those 
things that fall under man’s dominium can and should only be regu¬ 
lated by public authority. This is something, which is 

[...] not contrary to but rather in harmony with nature itself; since 
nature itself is able (so to speak) to cede its right, for the sake of some 
greater good which will also redound to its own advantage. 41 

But if natural law entrusts the administration of those affairs to public 
authority, it is hard to see how public authority itself can be criticised 
by means of that part of natural law. If it is decided by public author¬ 
ity how property is to be organised, it ‘changes’ the materia of the 
precept that theft is forbidden, in the sense that it defmes what is to 
count as ‘theft’. On the basis of that definition, it is not possible to 
say that the government itself is guilty of theft if it raises too much 
tax, or if it confiscates property of unwilling subjects. If individual 
citizens have no say at all in the definition of the materia, it is 
difficult if not impossible to evaluate governmental interpretations and 
changes of the natural law concerning dominium. 


5. Reason plus will 

It is clear that Su&rez’s permission to change the materia of that part 
of natural law which regulates man’s dominium is more than a vain 
attempt to provide for more flexibility. By his division of natural law 
into two parts (ius naturale praeceptivum and ius naturale dominati- 
vum ), Suarez reduces the scope of natural law to a considerable 
extent. Although Suarez stresses that a change in the materia of 
natural law does not change that law itself, it is clear that in practice 
the—natural—jurisdiction over those things pertaining to man’s 
dominium is handed over to public authority. 

That means that we can only effectively judge and criticise positive 
law according to preceptive natural law. Only that preceptive part is 
regarded as absolutely binding and not admitting of any change in its 


41 DL II, XIV, 20. 
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subject-matter. That leaves us with a very meagre body of natural law 
which is essentially immutable. The co mman ds to honour God, to 
keep Sabbath or not to abuse God’s name are indeed immutable (for 
both man and God), but one already runs into trouble with the prohib¬ 
ition to kill. As we have seen, Suarez added to this latter prohibition 
the conditions ‘on one’s own accord’ and ‘aggressively’. But the very 
criterion whether the killing is aggressive or not (for example in a 
just war) is, of course, again dependent on human (read: govern¬ 
mental) interpretations of whether this particular war is justified or 
not. 

It seems then that Suarez’s theory presents us with a Janus-faced 
account of natural law. On the one hand, he claims that natural law is 
essentially immutable and universal. Its precepts are necessarily true, 
not only the general ones, but also its conclusions. The certainty that 
can be reached in its conclusions is comparable to the certainty we 
have concerning the conclusions of theoretical reason. The instruc¬ 
tions of natural law are detailed and should be followed to the letter. 

On the other hand, however, Suarez is aware that this view is not 
tenable when it comes to applying these detailed instructions to 
practical politics. In fact, Suarez is no less aware of the contingency 
of human affairs than Aquinas: 

[...] all created things [...] are characterized through nature by many 
conditions that are changeable and capable of being abolished by many 
causes. 42 

But in order to cope with contingency, Suarez sees no other option 
than to permit the materia of the precepts to be changed by an act of 
will. And this decision considerably diminishes the role of natural law 
in assessing positive law. 

These two faces of Suarez’s account of natural law mirror the 
situation I described in the preceding chapter. We have seen there that 
in speaking about the foundation of natural law Suarez ran into 
difficulty because he understood reason as purely theoretical reason. 
Theoretical reason alone cannot give rise to obligations. He therefore 
had to add the divine will as an extra pillar. Here, we see that the 
rigidity of the model of theoretical reason is not only problematical in 
providing natural law with a proper foundation, but that it also causes 


42 DL II, XIV, 19. 
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problems on the level of application. The problem here is that his 
theoretical model of rigid deduction does not allow for the flexibility 
required in contingent circumstances. And again Suarez sees no other 
option than to introduce an extra element. Whereas the foundation of 
natural law required the divine will, the application of natural law 
requires the human will as an extra source. 

In both the foundation and the application of natural law, we hit 
upon a combination of pure (theoretical) reason and will. Will and 
reason are not linked together in a comprehensive manner; they are 
juxtaposed in an unmediated way. I think that is due to the fact that 
Suarez does not assign an important role to interpretation. The 
prudent and sagacious interpreter of natural law whom we encoun¬ 
tered in Aquinas’s writings has disappeared from the scene. 43 Accord¬ 
ing to Suarez, there is no room for interpretation 44 of the laws of 
nature, only of positive laws, where the intention of the legislator is 
at stake. To Suarez, interpretation of natural law is no more than the 
discovery and exposition of the ‘true sense’ of the meaning of the 
terms as well as the normal conditions that are comprised within the 
formulation of the laws. 45 The only way any flexibility can be en¬ 
sured is to allow for changes in the materia of (a part of) natural law. 
These changes however, cannot be regarded as the result of interpre¬ 
tation. They arise on the basis of an act of will on the part of public 
authority. 

" The account of the foundation as well as the application of natural 
law in terms of—theoretical—reason and will introduces a dichotomy 
that replaces Aquinas’s gradual account. Aquinas distinguished 
various stages of interpretation. Determinatio (by means of which the 
ius civile is shaped) requires more interpretation than deductio (by 
means of which the ius gentium is generated), but deductio cannot be 
carried out either without any interpretation at all. Suarez on the other 
hand allows for only two possibilities. Either one applies the instruc¬ 
tions to the letter, or one changes its materia through an act of will. 


43 See also the interesting account of Virt, 1983, p. 231. 

44 Suarez conceives of epieikeia as that form of interpretation where the general law 
‘fails in particular instances’, whereas the term interpretatio is reserved for explaining 
ambiguities in the general laws (for an elaborate account see DLII, XVI). 

45 DL n, XVI, 6 and 7. 
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6. The ius gentium 

There is one area left in which the role of natural law should be 
examined, the field for which Suarez has become most famous: his 
analysis of international law. Is there any role left for natural law 
here, or does he rely again on an additional will? 

Suarez distinguishes two meanings of the term ius gentium. In the 
first place, it refers to 

[...] the law which all the various peoples and nations ought to observe 
in their relations with each other. 46 

This meaning of ius gentium refers to the norms pertaining to interna¬ 
tional relations, such as the laws of war, slavery (as punishment of 
the conquered nation), treaties of peace, the immunity of ambassadors 
and the like. 

In the second place, it is 

[...] a body of laws which individual states or kingdoms observe within 
their own borders, but which is called ius gentium because die said laws 
are similar [in each instance] and commonly accepted. 47 

Here, Suarez alludes to the similarity of customs within various 
political communities. Suarez mentions, for instance, the institution of 
religion, the role of sacrifices, the existence of a class of priests, the 
invention of money, and the establishment of settlements. 

One might be surprised to find both types of laws classified under 
the same heading of ius gentium. Would it not have been more appro¬ 
priate to distinguish interstate relations (ius inter gentes) from the 
common elements to be found within the borders of political com¬ 
munities? Suarez, however, has important reasons for taking the two 
meanings together. Both types of rules have the same foundation. 
They neither belong to natural law, nor can they be classified as 
ordinary positive law. Let us first, examine why Su&rez discards the 
view that the ius gentium belongs to natural law. In the next section, 
we shall see why he does not regard it as positive law either. 


46 DL II, XIX, 8. 

47 DL II, XIX, 8. 
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As we have seen in II.7, Aquinas maintained that the rules of the 
ius gentium are conclusions deduced from natural law. This option 
was not open to Suarez. He thought that the conclusions arrived at by 
means of deductio have the same degree of certainty as the general 
precepts from which they are deduced. But if the conclusions are just 
as certain as the general precepts from which they are derived, there 
would be no substantial difference between ius gentium and natural 
law. 48 This view is not tenable. Natural law is God’s promulgated 
law. It would be blasphemous to suppose that the laws pertaining to 
international relations can be identified with these divine precepts. 

Suarez therefore firmly discards the view that the ius gentium 
belongs to natural law. The first argument Suarez adduces is that the 
precepts of the ius gentium deal with many things pertaining to man’s 
dominium. In this respect he points to slavery and division of prop¬ 
erty. This is a somewhat astonishing remark after his lengthy exposi¬ 
tion of the fact that the subject-matter of natural law can be changed 
if it refers to dominium. If there was no reason for Suarez to exclude 
the precepts on property and liberty from natural law, why would he 
suddenly do so when speaking about international law? But he imme¬ 
diately answers that objection 49 by writing that this is not the only 
reason to exclude the ius gentium from natural law. There is a second 
reason as well: 

Consequently, in order that the ius gentium may be distinguished from 
the natural law, it is necessary—after making the assumption with 
regard to the particular subject-matter [...]—that, in addition, these 
precepts should follow not as a manifest conclusion [from natural 
principles] but rather by an inference less certain, so that they are 
dependent upon the intervention of human free will and of moral 
expediency rather than that of necessity. 50 

The ius gentium does not belong to natural law because its subject- 
matter is man’s dominium and because it arises from the free will of 
m ankind . It has a completely different foundation. Ius gentium is not 


48 This conclusion is drawn by Francisco Vitoria (1495-1546), who writes: ‘[...] 
The ius gentium does not necessarily follow from the natural law, nor is it necessary 
simply for the conservation of natural law, for if it should follow necessarily from the 
natural law, now it would be the natural law’ (Vitoria, 1532). 

49 DL II, XVII, 9. 

50 DL II, XVII, 9. 
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founded in rational nature, is not promulgated by God’s judgement 
and is not binding by means of God’s divine will. All three pillars 
that together made up the foundation of natural law, are lacking in the 
ius gentium-. 

[...] the precepts of the ius gentium were introduced by the free will 
and consent of mankind, whether we refer to the whole community or 
to the major portion thereof; consequently, they cannot be said to be 
written upon the hearts of men by the Author of Nature; and therefore 
they are a part of the human, and not of the natural law. 51 

Su&rez could not have been more outspoken. The ius gentium should 
not be regarded as belonging to natural law. As such, die ius gentium 
does not indicate what good and evil is, but makes something good or 
evil. The ius gentium 

is not so much indicative of what is [inherently] evil, as it is constitut¬ 
ive of evil. Thus it does not forbid evil acts on the ground that they are 
evil, but renders [certain] acts evil by prohibiting them. 52 

This is the reversal of Aquinas’s position, who maintained that the ius 
gentium, like natural law, only forbids or enjoins that which is 
intrinsically evil or good. 


7. Custom 

To say that the ius gentium is not natural law does, however, not 
imply that it is positive law in the proper sense of the term. Although 
Suarez writes that it arises from the ‘will of mankind’, this does not 
imply that it is ‘posited’ in the true sense of the word: as arising from 
the will of a legislator. Suarez remarks that 

[...] it has grown, almost by a natural process, with the growth of the 
human race; and therefore it does not exist in a written form, since it 
was not dictated by a legislator, but has, on the contrary, waxed strong 
through usage. 53 


51 DL II, XVII, 8. 

52 DL II, XIX, 2. 

53 DL II, XX, 1. 
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With this organic metaphor, Suarez breaks through the dichotomy 
of pure reason and pure will. Suarez conceives of the ius gentium as 
being located somewhere in the middle between the ‘two extremes’ of 
natural law and of civil law. 54 Whereas natural law is entirely based 
upon (rational) nature and positive civil law is based upon the decree 
and will of the legislator, the ius gentium is based upon—unwritten- 
custom. 

It is important to note that Suarez did not conceive of customs as 
local peculiarities. The notion of custom did not serve him to point 
out the variety of morals as a result of widely varying local habits, as 
Montaigne did. On the contrary, he emphasised the similarity of 
customs in different societies. As such, the existence of customs 
testifies to the fundamental moral unity of mankind: 

[...] the human race, into howsoever many different peoples and 
kingdoms it may be divided, always preserves a certain unity, not only 
as a species, but also a moral and political unity (as it were) enjoined 
by the natural precepts of mutual love and mercy; a precept which 
applies to all, even to strangers of every nation. 55 

It should be noted that what is natural here is only the admonition to 
mutual love. But how we should shape that mutual love is not pre¬ 
scribed by natural law. That is left to human invention, in the form of 
customary practices, established over the ages and to be found all 
over the world. 

It seems to me that Su&rez’s concept of custom fulfils the same 
function as Aquinas’ virtuous interpreters of natural law. Suarez 
writes that customs serve to interpret natural law. Speaking of good 
customs, Suarez writes: 

Such custom is, of course, useful for adding strength [...] to the natural 
law, by keeping fresh its memory, and by facilitating its observance on 
the part of the whole community. Such a custom may at times—if it be 
approved by prudent, wise, and virtuous men—serve to interpret the 
law of nature. 56 


54 Cf. DLII, XIX, 7. 

55 DL II, XIX, 9. 

56 DL VII, rv, 4. 
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Of course, this only applies to ‘good’ customs. A bad custom ‘is not 
worthy of the name of custom’. 57 One might object to this view that 
Suarez argues in circles here. In order to interpret the natural law, we 
should rely on customs, but in order to assess the quality of customs 
we should rely on natural law. This objection is justified, but one 
should keep in mind that things are no different in Aquinas’s concept 
of interpretation by the prudent man. In fact, every act of interpreta¬ 
tion moves in hermeneutic circles. 

I think that the important role of custom as interpreter of natural 
law is commonly underestimated by commentators on Suarez’s theory 
of international law. Since Suarez is consistently regarded as one of 
the pioneers in this field, much more attention is given to (interna¬ 
tional) ‘rights’ than to custom, 58 despite Suarez’s elaborate analysis 
of custom. One of the factors that probably contributed to this omis¬ 
sion is the dominance of scepticism in the 17th century. The notion of 
‘custom’ acquired particularistic overtones that seemed at odds with 
any form of natural law. And indeed, as we shall see in the following 
chapter, subsequent natural law theories are indeed partly meant as a 
response to scepticist emphasis on the particularity of customs. But 
Suarez did not conceive of a dichotomy between ‘universal’ natural 
law and ‘particular’ customs. For him, custom was the mediator be¬ 
tween universal theoretical reason and the particular acts of will of 
monarchs. It is by the introduction and development of custom that 
Su&rez tries to strike a balance between the two competing concepts 
of law: law as an instrument of power and law as the embodiment of 
justice. 


8. Conclusion 

In the preceding chapter we saw that the rational perception of nature 
was felt to be an inadequate foundation of natural law. The additional 
divine will had to ensure that the rational perception of rational nature 
can give rise to obligatory precepts. 

In this chapter, I argued that Suarez is confronted with similar 
problems in his account of the application of natural law to positive 
law. The model of theoretical reason, according to which conclusions 


57 DL VII, IV. 4. 

58 Soder, 1973, is a good example in point. 
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are mechanically derived from general precepts, cannot adequately 
account for the inherent variability of human affairs. In order to 
ensure the required flexibility, Suarez allows for changes in the 
materia in that part of natural law that has to do with the natural right 
to dominium. This enables Suarez to maintain that the natural law 
itself is unchangeable. 

In practice, his solution boils down to a drastic limitation of 
natural law. Its scope is reduced to the preceptive part of natural law 
alone (essentially consisting in the precepts of the Decalogue). The 
natural law concerning man’s dominium (pertaining to liberty, prop¬ 
erty and contracts) is made highly dependent on how its materia is 
conceived by public authority. Again, we see that the rigidity of 
theoretical reason requires the introduction of an additional act of 
will; in this case not the divine will, but the will of public authority. 

Su&rez’s treatment of the ius gentium, however, suggests that he 
does not merely juxtapose reason and will. Speaking about the rules 
that can universally be found within particular communities, as well 
as in international relations, Su&rez asserts that these are founded in 
custom. And he regards these customary rules and practices as evid¬ 
ence for a universal community of mankind. Customary practices, 
gradually developing over time, are neither deduced from the precepts 
of natural law, nor are they instituted by an act of will on the part of 
legislators. 

What does this analysis offer in terms of the four assumptions, I 
mentioned in the introduction as a preliminary understanding of 
natural law theory? As for the assumption a) that there are universally 
and eternally valid laws by means of which positive law can be criti¬ 
cised and/or justified, we see that Suarez indeed shares that assump¬ 
tion. He spends hundreds of pages of minute theorising on the etern¬ 
ally and universally binding character of natural law and its intrinsic 
and essential unchangeability. But when it comes to actually using 
these eternal laws in order to assess positive law, we are left with 
only the Decalogue (the preceptive part of natural law) to rely upon. 
All the other laws can be changed in their materia by governmental 
decisions. These governmental modifications cannot be criticised. 
Since Suarez does not share Aquinas’s views that there are some 
guidelines directly accessible to us by an investigation of nature, we 
are left with empty hands. 

The second assumption b) that the laws of nature are grounded in 
nature, is but partially endorsed by Suarez. In the first place, nature 
is narrowed down to ‘rational nature’ as it is manifest in rational 
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beings. Irrational nature had no relevance at all for natural law. In the 
second place, (rational) nature is only one of the three pillars on 
which natural law rests, the others being natural reason and the divine 
will, as we saw in the preceding chapter. 

Suarez unequivocally underscores assumption c) that human beings 
can discover die principles of natural law by means of reason. He 
takes reason in the sense of theoretical reason: comparing actions with 
rational nature. On the basis of that ability, it is possible to under¬ 
stand the precepts of natural law. 

Finally, Suarez pretends that it is his view that indeed (assumption 
d) positive law is only morally obligatory if it is in agreement with 
natural law. But on the basis of our findings with respect to assump¬ 
tion a), we may safely conclude that since it is extremely difficult to 
tell whether positive law (dis)agrees with natural law (its materia 
being changeable), we should not make too much of this last assump¬ 
tion either. In fact, since it is his view that only public authority, 
entrusted with legislative power, can change the materia of natural 
law, it is impossible for an individual citizen to claim that positive 
law disagrees with natural law and therefore lacks morally obligatory 
force. 

On the basis of these findings, we might conclude that the role of 
natural law as the judge of positive law is even less important in 
Suarez’s theory than it was in Aquinas’s theory. In II. 8, I noted that 
we should not exaggerate the potential of natural law in Aquinas’s 
theory. At best it furnishes us with some minimal requirements for 
positive law. But Aquinas never pretended that natural law could do 
more. In Suarez’s theory, this role is further reduced, notwithstanding 
his protestations to the contrary. There is a gap between Suarez’s 
theoretical account of natural law and the function it can actually 
perform that had been absent in Aquinas’s theory. 

At the same time, we see that there is another programme carried 
out by Su&rez. Both the treatment of natural law and the ius gentium 
testify to the importance of the concept of dominium. The view that 
man has a right (facultas) to dispose of property and liberty as he 
himself sees fit, absent in Aquinas’s theory, results in a drastic 
change in both natural law theory and the concept of ius gentium. 
With respect to natural law, it leads to the special status of the ius 
naturale dominativum, with the corresponding permission to change 
its materia. As for the ius gentium, it results in the claim that it is 
grounded in the free will or consent of mankind. In fact, the only 
difference between the two bodies of law is Suarez’s allegation that 
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they have a different basis. But there are no substantial differences 
between the two concepts. Both the ius gentium and the natural law 
on dominium deal with the regulation of man’s dominium. 

In the preceding chapter, I compared Suarez’s concept of natural 
law to the script of Calderon’s play. In this chapter we have seen that 
it is indeed Suarez’s view that the human actors should stick to the 
text of El Autor as literally as possible. But I think that Suarez was 
also aware of the fact that God’s script has little to do with how 
human beings actually shape the world. It seems then that Suarez 
makes room for another play as well, written by human playwrights 
and acted out on a second stage. On this stage, man exercises his 
dominium. 



CHAPTER V 


GROTIUS’S HUMANISATION OF NATURAL LAW 


In the preceding chapter I concluded that in Suarez’s theory the scope 
of natural law is in fact a rather limited one. Despite extensive theor¬ 
ising about the nature, foundation and obligatory force of natural law, 
an important role is assigned to the way man’s dominium is regulated 
by man-made conventions. 

One would expect this development to continue and to evolve 
towards an orientation which focuses on human customs and conven¬ 
tions rather than on laws ordained by God or nature. This expectation 
would be all the more justified in the case of Hugo Grotius, a practi¬ 
cally minded lawyer who sets out to find a modus vivendi in order to 
regulate the competing claims of the emergent nation-states and a 
Protestant thinker who did not feel bound by the teachings of Thomas 
Aquinas. One would expect such a man to minimise the significance 
of natural law and to give room to an autonomous sphere of interna¬ 
tional law, based on custom. Instead, Grotius became known as the 
one who rehabilitated natural law in the Protestant world as the 
proper basis for international law; he is even heralded as the founder 
of a new science of natural law. 1 

How can we account for the resilience of natural law theory? In 
Grotius’s work it no longer serves as an instrument to refute the 
epistemological scepticism of the Reformists, who stressed the—im¬ 
penetrable—will of God as the source of all morality. Yet, we see that 
it still performs the function of a bulwark, be it that this was no 
longer erected against epistemological scepticism, but against a new 
brand of scepticism, which we might label ‘cultural scepticism’. In 
Grotius’s famous Prolegomena of De Jure Belli ac Pads, 2 references 
to natural law and to the universal nature of mankind figure in the 
context of a critique on the new scepticists. The main scape-goat is 
Cameades, the Greek philosopher and head of the Platonic Academy 
in the 2nd century B.C., who had maintained that law rested on no 
other foundation than mere expediency. In the texts of Grotius and 


1 Cf. e.g. Dufour, 1984; d’Entreves, 1951, p. 71; Tuck, 1987, p. 104. 

2 Grotius, 1625. 
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later also of Pufendorf, the figure of Carneades seems to epitomise 
the modern kind of scepticism represented by Michel de Montaigne 
and Pierre Charron. According to Tuck, the attack on Carneades 
might as well be read as criticism of these sceptics. 3 

In the face of this new brand of scepticism, it was indeed danger¬ 
ous to follow Suarez in emphasising the importance of custom as the 
basis of the ius gentium. For Montaigne not only stressed the tenacity 
and power of custom as a force that shapes human institutions. Suarez 
had also maintained that view. Montaigne’s claim was stronger: he 
reduced morality and law to the force of custom alone. What people 
attribute to ‘reason’ or to ‘nature’, Montaigne wrote, is nothing else 
than sheer custom: ‘Les lois de la conscience, que nous disons naitre 
de nature, naissent de la coutume [...]’. 4 Montaigne persistently 
treats ‘nature’ and ‘custom’ as opposing notions. 

But there was another difference with Suarez’s views on custom as 
well. Whereas Suarez had confidently believed that the human race, 
notwithstanding its division into peoples and kingdoms, had ‘pre¬ 
served a certain unity’, Montaigne was deeply aware of the enormous 
variety of beliefs, customs and laws. And Grotius agreed with this. 
Indeed, as he had witnessed during his diplomatic career, the variety 
of beliefs and opinions was one of the sources of conflict both within 
and between the nations for the regulation of which he set out to 
construct a body of law. Custom, as one of the sources for those 
conflicts, could evidently not be used as a foundation for such a 
system of law. He had to find his inspiration in a notion which 
promised to provide for universal and eternal standards that could be 
acceptable to anyone, irrespective of the customs and opinions people 
happened to cherish. He found this in the notion of natural law. 

In this sense we might say, paradoxically as it may sound, that the 
revival of natural law can—indirectly—be attributed to the sceptics. 
By ‘contaminating’ their emphasis on custom with ethical relativism, 
the sceptics undermined the potentiality of ‘custom’ as a viable way 
of explaining and justifying the ius gentium. Custom could no longer 
play the honourable role that Suarez had assigned to it. In the writ¬ 
ings of the sceptics ‘custom’ became ‘mere custom’. It became identi¬ 
fied with that which is particular and local. The sceptics set the terms 
for a debate in which ‘local customs’ figure in opposition to ‘univer- 


3 Tuck, 1987, p. 109. 

4 Montaigne, 1577-80, Essai I, 23. 
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sal laws’, and in which ‘opinion’ is contrasted to ‘reason’. It is in this 
context that natural law can be conceived as the pure opposite of 
‘custom’ and as the only firm and universal pillar in the morass of 
ethical relativism. 5 

It was not easy to erect this pillar: natural law theory brought with 
it a number of problems. In the preceding chapter we witnessed some 
of the tensions that are inherent in a concept of natural law Which is 
no longer supported by teleological metaphysics. Although it some¬ 
times appears as if Grotius rather naively adopted a simple Aristo¬ 
telian view which seemed to disregard these tensions between will and 
reason, and between reason and nature, it cannot be denied that to 
Grotius the teleological world was no longer accessible either. 
Besides, he was acquainted with the works of the Spaniards. There 
are striking similarities to be found between Su&rez’s and Grotius’s 
treatment of natural law. These similarities might be ascribed to 
Grotius having read the Spaniards, but might equally be conceived as 
the logical outcome of having to deal with the same conceptual 
problems. 

Although it never was Grotius’s explicit aim to develop a theory of 
natural law, we can read his work as an attempt to unify once more 
the various competing elements into one coherent concept of natural 
law. In this respect Grotius’s theory can be regarded as a thorough 
innovation, which succeeded in solving some of the problems Suarez 
had encountered, or to put it more precisely, which rendered these 
problems irrelevant to natural law theory. On the other hand, we shall 
see that some of the old tensions surface again in his new concept of 
natural law, be it on a different level. In that sense we might regard 
his theory as a continuation of natural law theory. 

To regard Grotius’s theory as a continuation of natural law theory 
as expounded by Suarez is not to deny the importance of Stoic influ¬ 
ences in Grotius’s theory. But as I. noted in the introduction, I shall 
refrain from treating these influences as an explanation for theoretical 
modifications and innovations. Instead of explaining theoretical 
innovations by pointing to the popularity of Stoic sources, we can 


5 Today, the debate on the importance of human rights in non-Westem cultures 
versus the desirability of legal pluralism is still framed in the parameters of these 
opposing notions, not only by Western but also by non-Westem intellectuals. See, for 
example, the plea for a ‘more universalist’ interpretation of the Shari-ah (Islamic law) 
by An-Na’im, 1992. 
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understand that popularity by pointing to the conceptual problems the 
Stoics promised to solve. 

In this chapter I shall mainly focus on the theoretical innovations 
in the internal structure of the concept of natural law. That implies 
that we are dealing here with only a tiny part of Grotius’s work, 
which as a whole is dedicated to much more practical matters. It 
never was Grotius’s aim to give a systematical and philosophical 
account of natural law, comparable to that of Suarez. Welzel there¬ 
fore characterises Grotius’s account of natural law in the Prolegomena 
of the De Jure Belli ac Pads as mere ‘incidental music’ (‘Begleit- 
musik’). 6 But in order to understand the development of natural law, 
and in particular of the theory subsequently developed by Pufendorf, 
this incidental music is important. 

In the next chapter we shall focus on ‘the main theme’ and inquire 
into Grotius’s concepts of municipal law and international law. There, 
the full implications of his new theory of natural law can be assessed. 


1. De Jure Praedae: the formal structure of law 

In order to gain some insight into the way the new concept of natural 
law was construed, it is useful to compare Grotius’s main oeuvre De 
Jure Belli ac Pads (JBP) 7 with a very early work, called De Jure 
Praedae Commentarius (JP). 8 Most interpreters seem to regard the JP 
as merely a preparation for the more mature JBP: it would contain the 
nucleus of die theory that was to be developed more fully in the 
JBP. 9 

However, such an interpretation overlooks the fact that in the JP 
there is no room for a proper concept of natural law, whereas the JBP 
is centred around that concept as the basis for all law. A comparison 
between the JP and the JBP might give us some insight into the 
question why the original theoretical framework of the JP was later 
thought to be insufficient. On the basis of that insight it is possible to 
assess the importance of natural law in the JBP. 


6 Welzel, 1951, p. 125. 

7 Grotius, 1625. 

8 Grotius, 1604. 

9 These interpreters follow the analysis of the Dutch historian Fruin, 1868. 
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In 1604, at the age of 21, Grotius was commissioned by the Dutch 
East India Company (V.O.C.) to write a justification of the action of 
one of its admirals in seizing a Portuguese vessel. This action needed 
further justification; Holland was not at war with Portugal and many 
share-holders of the V.O.C. viewed the seizure as pure looting, in 
which they did not want to take part, despite the riches that could be 
obtained. As a result, some share-holders tried to set up their own 
company, which threatened to undermine the monopoly of the V.O.C. 
Grotius, bored at the time with his purely practical work as an 
advocate, complied enthusiastically. This resulted in the JP, which for 
unknown reasons was not published at the time and was only dis¬ 
covered as late as 1868. 10 

For someone who is acquainted only with the JBP, reading this 
early work comes as a surprise. It is not only that the work is per¬ 
vaded by patriotic zest which makes it different—something which is 
comprehensible in view of both the purpose of the book and the 
youthful enthusiasm of a man who is at that time still honoured by his 
country—; but the whole theoretical setting of the work, expounded in 
the Prolegomena of the JP, is different from that of the JBP. 

The theoretical framework of the JP is structured along the divi¬ 
sion between so-called ‘rules’ ( regulae ) and ‘laws’ {leges). The rules 
specify the various sources of laws. There are nine of such ‘rules’. 
The laws on the other hand, thirteen in total, contain substantive 
normative principles. Each rule functions as a foundation for the 
laws, which according to Grotius are ‘derived’ from these rules. The 
relationship can be visualized as follows: 

Rule I. What God has shown to be His Will, that is law. 

-» Law I. It shall be permissible to defend one’s own life and to 
shun that which threatens to prove injurious. 

Law II. It shall be permissible to acquire for oneself, and to 
retain, those things which are useful for life. 

Rule II. What the common consent of mankind has shown to be the will 
of all, that is law. 

-* Law III. Let no one inflict injury upon his fellow. 

Law IV. Let no one seize possession of that which has been taken 
into the possession of another. 

Etc. 


10 The historical details around the JP can be found in Fruin, 1868. 
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In the same fashion this list can be continued." It is true that Gro- 
tius thinks that in the last instance all laws are derived from rule I 
(the will of God) but they do so by the intermediate rules. 

This causes some difficulties, which become apparent if we read 
Grotius’s argument. Laws I and II enjoining us to self-preservation 
are directly derived from God’s will, for He has willed His creation 
to last. But then Grotius goes on to argue that it is reasonable to 
expect God to have willed not only our own preservation, but the 
preservation of the whole species. He therefore willed that all people 
‘might be linked in mutual harmony as if by everlasting covenant’. 12 
This harmony is at the basis of rule II, from which laws III and IV 
are derived, enjoining us to a social life. 

The problem is that properly speaking there is no real need for 
rule II. For if the necessity of mutual harmony for the preservation of 
mankind can be derived directly from the will of God, as Grotius 
argues, what then is the need for introducing an intermediate source 
(i.e. rule II) for the laws ensuring such harmony? Why is it necessary 
to introduce ‘common consent’ as an extra source for those laws that 
prescribe social behaviour? Apparently, Grotius hesitates to link these 
social obligations directly to God, otherwise he would not have estab¬ 
lished ‘the will of all’ as an extra source for laws regulating human 
relations. 


2. The scepticism of the JP 

The fact that the laws pertaining to self-preservation and those enjoin¬ 
ing us to sociability rest on two different proximate foundations 
causes another problem as well. This problem has to do with the 
question which rules should be given priority in case the various laws 
conflict. Grotius would not have been a true lawyer, had he not 
answered that question. At the end of the Prolegomena he formulates 
‘the law of all laws’ as he calls it, which runs: ‘In cases where [the 
laws] can be observed simultaneously, let them [all] be observed; 
when this is impossible, the law of superior rank shall prevail’. 13 


11 For a complete list of all rules and laws, see Appendix A in the above-mentioned 
edition of the JP. 

12 JPProl., p. 11. 

13 JP Prol., p. 29. 
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As far as the source is concerned, there is no doubt about the 
superiority of the laws generated by rule I over rule II. Laws spring¬ 
ing from God’s will are superior to the laws arising from the common 
consent of mankind (rule II). But there is a problem regarding the 
substance (or in Grotius’s words: the ‘purpose’) of these rules, 
expressed in the laws that are derived from the rules. We have seen 
that the laws emanating from rule I exhort us to seek our self-preser¬ 
vation. The laws enjoining us to further the preservation of others are 
not derived from rule I, but from rule II, which locates the source of 
these laws in the common consent of mankind. If we are to follow the 
‘law of all laws’, we should give priority to those laws which stress 
self-preservation rather than social behaviour. This means that in case 
of conflict we should think of our own interests first. 

And this is indeed the consequence Grotius explicitly draws: ‘[...] 
that which concerns one’s own good is preferred to that which con¬ 
cerns another’s good’. 14 But apparently Grotius feels uneasy with his 
own consistency. For a few pages earlier he stated that: 

[...] although the order of presentation [...] has indicated that one’s 
own good takes precedence over the good of another person [...] the 
more general concept should take precedence on the ground that it 
includes the good of individuals as well. 15 

The whole problem arises, of course, in the plurality of sources 
Grotius adduces. Had he merely stated that God wills us to preserve 
ourselves and the lives of our fellowmen, he would not have encoun¬ 
tered these problems. As it is now, God commands us only to live by 
proverbs like ‘I myself am my closest neighbour’ and ‘my tunic is 
closer than my cloak’. 16 The truly altruistic and more ‘noble’ ends 
find their origin only in the common consent of mankind. 17 

Why does Grotius refrain from grounding all laws in the will of 
God? Two reasons seem to present themselves. In the first place it is 
tempting to compare Grotius’s solution to that of Suarez. Grotius had 
not yet read Suarez by that time, but his hesitation to ground all laws 
in the will of God and his tendency to regard the will of mankind as 


14 JP Prol., p. 29. 

15 JP Prol., p. 21. 

“ JP Prol., p. 21. 

17 Tuck, however, reads Grotius’s solution as an unequivocal plea for the superior¬ 
ity of self-preservation. Cf. Tuck, 1993, p. 174. 
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an additional source are comparable to Suarez’s opinion in which the 
laws regulating man’s dominium do not belong to God’s preceptive 
natural law either. Both theories reflect a new and keen awareness of 
the man-made character of those moral principles that pertain to 
human matters. 

In the second place, we should refer to a truly un-Suarezian 
element in Grotius’s theory: the sudden re-emergence of the notion of 
eternal law. The will of God as the source for the laws that enjoin us 
to seek self-preservation is described in a way that recalls Aristotle’s 
and Aquinas’s description of eternal law. 18 The young Grotius 
writes: 

[...] Since God fashioned creation and willed its existence, every 
individual part thereof has received from Him certain natural properties 
whereby that existence may be preserved and each part may be guided 
for its own good, in conformity [...] with the fundamental law inherent 
in its origin. From this fact the old poets and philosophers have rightly 
deduced that love, whose primary force and action are directed to self- 
interest, is the first principle of the whole natural order. 19 

In the JP, the Aristotelian metaphysical framework seems to have 
remained intact. 20 Grotius writes explicitly that natural properties 
serve to guide created beings to their own good. Once more, nature is 
conceived as purposive. 

But although eternal law as a metaphysical assumption is revived, 
its substance is curtailed. According to Grotius, God’s ‘design’ 21 
reveals only the inclination to self-preservation. The inclinations to a 
social life and Aquinas’s emphasis on the desire for knowledge of 
God are left out. Apparently, Hobbes was not the first who found it 
difficult to conceive of natural inclinations which transcend self- 
interest. 

The primacy of self-preservation as the only really natural inclina¬ 
tion, its priority in case of conflict with sociability, as well as its 
fortified position, being directly grounded in God’s will, all indicate 


18 Cf. Besselink, 1988, p. 16. 

19 JP Prol., p. 9. 

20 This Aristotelianism is not surprising. Kossmann characterised the Dutch 
intellectual climate in the first half of the 17th century as pervaded by a blend of 
Aristotelianism, Calvinism and humanism. Cf. Kossmann, 1960, p. 9. 

21 JP Prol., p. 8. 
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that here the young Grotius is not very far removed from the sceptics 
who claimed that the mother of all justice is expediency. And indeed, 
Grotius did not hesitate to endorse the sceptical claim. In unequivocal 
terms he asserts: 

[...] Horace should not be censured for saying, in imitation of the 
Academics, that expediency might perhaps be called the mother of 
justice and equity. For all things in nature, as Cicero repeatedly insists, 
are tenderly regardful of self, and seek their own happiness and secur¬ 
ity. This phenomenon can be observed not only in the human race, but 
among the beasts also and even in connexion with inanima te objects, 
being a manifestation of that true and divinely inspired self-love which 
is laudable in every phase of creation . 22 

Apparendy, if one restricts the inclinations which God implanted in 
nature to that toward self-preservation alone, the Aristotelian concept 
of eternal law can easily lead to the kind of scepticism according to 
which all morality is founded in ‘expediency’. 


3. The inadequacy of the JP 

This sceptical form of Aristotelianism might be convenient for a man 
who tries to justify the looting of Portuguese ships, but it is not for 
the man who sets out to write a comprehensive study of law. Apart 
from that, it is probable that private as well as political experiences 
had taught Grotius the inadequacy of ‘the will of mankind’ as a reli¬ 
able source of law. 

The Prolegomena of the JBP is written in a fierce mood. It con¬ 
tains unambiguous criticism of the view he had inclined to in the JP: 

Cameades, then, having undertaken to hold a brief against justice [...] 
was able to muster no argument stronger than this, that, for reasons of 
expediency, men imposed upon themselves laws, which vary according 
to customs, and among the same peoples often undergo changes as 
times change; moreover that there is no law of nature, because all 
creatures, men as well as animals, are impelled by nature towards ends 
advantageous to themselves [...]. What the philosopher here says [...] 
must not for one moment be admitted. Man is, to be sure, an animal, 


22 JPProt., p. 9. 
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but an animal of superior kind [...]. But among the traits characteristic 
of man is an impelling desire for society [...]. Stated as a universal 
truth, therefore, the assertion that every animal is impelled by nature to 
seek only its own good cannot be conceded . 23 

In one breath, this passage criticises scepticism as well as the re¬ 
stricted version of eternal law he had endorsed himself in the JP. In 
fact, his criticism resembles very closely the way Suarez had criti¬ 
cised the concept of eternal law. Like Suarez, Grotius points out that 
for an inclination to be morally just, it is no longer sufficient to show 
that it is natural. Like Suarez, Grotius now maintains that reason 
should intervene in order to ‘elevate’ the natural propensities in order 
to turn them into law: 

[...] it is meet for the nature of man, within the limits of human 
intelligence, to follow the direction of a well-tempered judgement, 
being neither led astray by fear or the allurement of immediate pleas¬ 
ure, nor carried away by rash impulse . 24 

This emphasis on rationality implies a fundamental distinction 
between man and animal. Again, like Suarez, Grotius emphasises that 
only intelligent beings can be subject to law. 

The distinction, which appears in the books of Roman law, between an 
unchangeable law common to animals and man, which the Roman legal 
writers call the law of nature in a more restricted sense, and a law 
peculiar to man, which they frequently call the law of nations, is of 
hardly any value. For, strictly speaking, only a being that applies 
general principles is capable of law [...]. 25 

His position in the JBP comes closer to that of Suarez than to his own 
former views he had developed in the JP . 26 One can only speak of 
law in the proper sense of the word if it directs intelligent beings. 


23 JBP Prol. 5-6. 

24 JBP Prol. 9. 

25 JBP I, I, XI, 1. 

26 Whether this change can be ascribed to Grotius* reading of Suarez’s DL, which 
had appeared in 1612 (so after the JP and before the JBP), has been and still is a 
matter for debate. In view of other similarities between the JBP and Suarez’s work, 
which had been absent in the JP, I tend to think Grotius was thoroughly influenced by 
Suarez. 
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But this emphasis on the link between human rationality and law 
does not induce him to exalt Rule II (the common consent of man¬ 
kind) as the true source for morality and law. He does not share 
Suarez’s optimism concerning the moral union of all m ank ind. 
Grotius no longer regards common consent as the foundation for the 
laws enjoining us to a social life, as he had done in the JP. That 
union seems to have fallen apart in competing ‘sects’. This can be 
judged from Grotius’s description of the ‘testimony of philosophers, 
historians, poets and orators’: 

Not that confidence is to be reposed in them without discrimination; for 
they were accustomed to serve the interests of their sect, their subject, 
or their cause. 27 

The only role he allows ‘common consent’ to play is an epistemo¬ 
logical one. It may play a role in the post hoc justification of acts. 
Although not with ‘absolute assurance’, common consent, at least 
‘among those that are more advanced in civilization’, may indicate a 
common sense of mankind. 28 The emphasis on the limited reliability 
of common consent illustrates how far the older Grotius is removed 
from the beliefs he had cherished in the JP. The added qualification 
‘more advanced in civilization’ is accompanied by extensive quotes 
regarding the occurrence of ‘habits of doing wrong’ and ‘distorted 
mentalities’. 


4. Human nature 

So neither the will of God, nor common consent seemed to be suit¬ 
able candidates for the foundation of a comprehensive system of law. 
Consequently, we see that in the JBP the whole complex structure of 
rules and laws of the JP has been abandoned in favour of a simple 
distinction between positive and natural law. Natural law contains 
those precepts which can be deduced from nature. Positive law 
contains all those laws which have their source in the will of the 
various authorities, including the will of God. One might say that in 


27 JBP Prol. 40. 

28 JBP I, I, XII, 1. 
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the eyes of the mature Grotius the JP had only dealt with positive 
law. 

Time and again Grotius stresses this distinction, and it is as if he 
speaks to his own younger self when he writes that it is not possible 
to give ‘a well-ordered presentation’ of law ‘unless [...] those 
elements which come from positive law are properly separated from 
those which arise from nature’. 29 Those who consecrate themselves 
‘to true justice’, Grotius writes, ‘should undertake to treat the parts of 
the natural and unchangeable philosophy of law, after having removed 
all that has its origin in the free will of man’. 30 

What then is the basis of the natural law? Grotius asserts that the 
sole foundation of the law of nature is human nature. According to 
Grotius: 

[...] the very nature of man, which even if we had no lack of anything 
would ldad us into the mutual relations of society, is the mother of the 
law of nature. 31 

Different traits are distinguishable in human nature: an inclination to 
self-preservation, a desire for society, knowledge, the faculty of 
reasoning and of speech. Here, sociability and reason acquire a posi¬ 
tion that is thought to be just as firmly rooted in nature as self-preser¬ 
vation. It is from all those traits together that we can derive some 
immutable precepts of natural law. 

The foundation of natural law in human nature is, as I noted in 
III.8, foreshadowed by Suarez. Suarez writes that the very fact that 
we are rational beings-‘is of itself a sufficient sign of such divine 
voliton, no other notification being necessary’. 32 I concluded there 
that this solution implies that human nature serves as the starting- 
point for any proof of the existence of natural law; a reversal of the 
traditional Thomistic point of view. 

However, Suarez does not draw the full implications of that view. 
He does not conceive of human nature as the sole foundation of nat¬ 
ural law. His solution consisted in combining the several competing 
foundations that presented themselves. According to Suarez, none of 
these foundations, taken by itself, suffice. The middle-course Suarez 


29 JBP Prol. 30. 

30 JBP Prol. 31. 

31 JBP Prol. 16. 

32 DL II, VI, 24. 
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decides upon was inspired by his wish to avoid both extremes of 
voluntarism and intellectualism. By adding God’s will to reason and 
nature, he hoped to avoid the charge of blasphemy, and at the same 
time to preserve the notion that God’s law was accessible to human 
reason. 

The question arises to what extent Grotius’s foundation of natural 
law in human nature alone can avoid these pitfalls as successfully as 
Su&rez’s solution. The issue whether Grotius should be regarded as an 
intellectualist or as a voluntarist has been the subject of an extended 
debate, 33 revolving around a famous passage in the Prolegomena to 
the JBP, the so-called ‘impious hypothesis’: 

What we have been saying would have a degree of validity even if we 
should concede that which cannot be conceded without the utmost 
wickedness, that there is no God, or that the affairs of men are of no 
concern to Him. 34 

This passage is commonly regarded as the purest expression of Gro¬ 
tius’s intellectualism and it has been observed that Grotius was not the 
first to have maintained such a view. Indeed, ‘the hypothesis no 
longer protrudes like an intellectual good deed in the naughty world 
of nominalism’, 35 because it had its forerunners, even among nomin¬ 
alists. This is all very plausible and indeed we saw (III.5) how Suarez 
quoted this very passage almost in the same wording, as the motto of 
die intellectualist. 36 So Grotius is indeed not very original here. He 
did not invent the ‘impious hypothesis’. The phrase had a long his¬ 
tory. 

Yet, what is overlooked, is that Grotius does not seem to engage in 
the debate between voluntarists and intellectualists at all here. It is a 
loose remark in a context in which he is only eager to stress the 
immutability of natural law. In fact, if we fully realise the implica¬ 
tions of Grotius’s move, that the sole foundation of natural law is in 
human nature, it transpires that the question whether God’s will or 
God’s reason was at the basis of law, which is in fact the issue at 
stake in any debate between voluntarists and intellectualists, was 


33 Cf. Hervada, 1983; Besselink, 1988; Crowe, 1976; Haggenmacher, 1983; 
d’Entrfeves, 1951, p. 71. 

34 JBPProl. 11. 

33 Crowe, 1976, p. 405. 

36 DL II, VI, 14. 
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irrelevant to Grotius. The only thing that matters to him is that human 
nature is the source of natural law. God’s will or reason only come 
into play as soon as the question is raised about the origin of human 
nature. But that question is not addressed by Grotius, rightly so. 
Whether human nature is the product of God’s intellect or of Gods 
will is not important for the status of natural law. Natural law is not 
directly grounded in God, but only indirectly and by means of human 
nature. 37 

The intermediate link of human nature enables him to stress both 
God’s freedom and the intelligibility of natural law. The one does not 
exclude the other. It is with confidence that he asserts in his corre¬ 
spondence: 

God was free not to create man. But man having been created, that is, a 
nature using reason and being eminendy sociable, he necessarily ap¬ 
proves of actions in harmony with such a nature and disapproves of the 
opposite. 38 

In order to change natural law, God should change human nature 
first. Since nobody would deny the possibility that God can change 
human nature as He sees fit. His freedom is not endangered. But this 
freedom does not turn natural law into an arbitrary affair, inaccessible 
to the human intellect. If He changes human nature, we human beings 
are the first to know. The construction excludes both blasphemy and 
arbitrariness on God’s part and thus solves the dilemma Suarez had 
faced. 


5. Divine law 

This reading of Grotius makes the debate concerning Grotius’s intel- 
lectualism or voluntarism rather superfluous. Once we realise the full 
implications of Grotius’s move, we can account for those passages 
(such as the impious hypothesis) in which he seems to take an intel- 
lectualist turn, as well as the passages with a more voluntarist fla¬ 
vour, such as: 


37 Cf. Rod, 1970, p. 74. 

38 Briefw. IX, no. 3586, 21 May 1638. Quoted in Besselink, 1988, p. 38. 
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Herein, then, is another source of law besides the source in nature, that 
is, the free will of God, to which beyond all cavil our reason tells us 
we must render obedience. But the law of nature of which we have 
spoken, comprising alike that which relates to the social life of man and 
that which is so called in a larger sense, proceeding as it does from the 
essential traits implanted in man, can nevertheless rightly be attributed 
to God, because of His having willed that such traits exist in us [my 
emphasis]. 39 

This passage is not inconsistent with ‘the impious hypothesis’. It 
merely reveals that the impious hypothesis is not impious at all. The 
‘impious hypothesis’ asserts that if we take human nature as our 
starting-point for a derivation of natural law, the validity of this 
derivation in itself is independent from any belief in God. But that 
does not imply that Grotius did not believe in God. On the contrary, 
he believes that God is the ultimate source of human nature. Grotius’s 
secularisation of natural law does not remove God from the scene; it 
merely provides for an extra link in the chain that connects God with 
His law. This extra link is human nature. 

It is this extra link that marks the difference between divine 
volitional law and natural law. Grotius is very clear on this differ¬ 
ence. Natural law, he writes, 

points out that an act, according as it is or is not in conformity with 
rational nature, has in it a quality of moral baseness or moral necessity; 
and that, in consequence, such an act is either forbidden or enjoined by 
the author of nature, God [my emphasis;]"' 0 

whereas 

[...] volitional divine law does not enjoin or forbid those things which 
in themselves and by their own nature are obligatory or not permissible, 
but by forbidding things it makes them unlawful, and by co mma ndin g 
things it makes them obligatory [my emphasis]. 41 

Judging from the terminology that is used here, it looks as if the intel- 
lectualist position is neatly summed up in the definition of natural 


39 JBP Prol. p. 12 
* JBPI, I, X, 1. 
41 JBP I, I, X, 2. 
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law, whereas the voluntarist position is described in the definition of 
divine positive law. But appearances mislead. The debate between 
voluntarists and intellectualists revolved around the status of natural 
law and asked whether that law proceeds from Gods will or intellect. 
Here the question is at stake which role God performs in both natural 
and positive divine law. Grotius remarks that in natural law God’s 
role is limited to re-affirming the truths He had Himself created by 
creating mankind, whereas in divine law God can be regarded as the 
direct Legislator. Divine positive and natural law are logically dis¬ 
tinct. Those who maintain that ‘the Old Testament can be used as a 
source of the law of nature’ are therefore criticised. ‘Without doubt 
they are in error’, Grotius writes, ‘for many of its rules [i.e. of the 
Old Testament] come from the free will of God’. 42 

Not only, however, is their status a different one, they also differ 
in content. In the first place, Grotius remarks that divine law strives 
for a ‘greater degree of moral perfection’ 43 so that it may contain 
explicit precepts on things that are permissible by natural law. 44 
Secondly, according to Grotius, natural law only contains precepts 
that regulate the relations of men among themselves, whereas divine 
law regulates our conduct towards God as well. 45 

These substantial differences between divine positive law and 
natural law strongly remind us of the distinction Suarez had drawn 
between the two parts of natural law: preceptive natural law and that 
part of natural law which concerns man’s dominium. Suarez had 
maintained that preceptive natural law concerned our relation towards 
God as well as the duties mentioned in the Decalogue. It is distin¬ 
guished from that part of natural law which pertains to human affairs 
and entrusts these affairs to human authority. It seems as if Grotius 
has a similar division in mind, but takes a step further. Preceptive 
natural law is identified with positive divine law. There, God’s 
explicit decree is indeed needed to turn it into binding law. ‘Natural 
law’ is confined to Suarez’s concept of natural law concerning man’s 
dominium. It permits many things that are regulated by the divine 
law. It exclusively deals with the ‘relations of men among them- 


42 JBP Prol. 48. 

43 JBP Prol. 50. 

44 JBP I, II, V, 1 

45 JBP Prol. 48. 
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selves’. By thus restricting the scope of natural law, we might say 
that indeed natural law is thoroughly ‘humanised’. 46 


6. A comparison with Aquinas and Vazquez 

In section 4, I argued that for Grotius the old dilemma between 
voluntarism and intellectualism had become irrelevant. By taking 
human nature as the foundation of natural law, he simply short- 
circuited the discussion. But is this solution really a new one? First, 
one may wonder whether there is any real difference between Gro¬ 
tius’s account and the traditional one by Aquinas. Both seem to derive 
natural principles from nature, so what is the novelty of Grotius’s 
approach? Second, one may object that Grotius’s approach comes 
very close to that of V&zquez, who had maintained that ‘rational 
nature’ is the true basis of natural law, a position that had been 
criticised by Su&rez (III. 5). 

As for the first objection, it is true that Aquinas thought that the 
principles of natural law could be deduced from the natural inclina¬ 
tions implanted in man. But there are important differences as well. 
To Aquinas the inclinations and traits of mankind had been implanted 
in human nature according to God’s style: the eternal law. Natural 
law served only as an epistemological gateway to eternal law. It is by 
the use of natural reason that man participates in God’s intellect 
( synderesis ). 

I th ink that this view was partially endorsed by Grotius in the JP, 
but was discarded in the JBP. We have seen that in the JP the de¬ 
scription of rule I reminds one of the notion of eternal law. But in the 
JBP the eternal law is discarded in a way similar to that of Su&rez. Its 
function is taken over by human nature. Reason, as one of the traits 
constituting human nature, has therefore acquired a more important 
role. It is no longer merely a gateway to God’s design, but also—an 
important element of—the foundation of natural law. 47 

This difference with Aquinas would seem to give more credit to 
the second objection that Grotius’s solution comes very close to the 


46 Cf. Tuck, 1983, pp. 56-7. 

47 Bessel ink rightly points out the existence of eternal law and analogia entis in 
Grotius’s work, but I think he does not sufficiently recognise the differences between 
the JP and the JBP (Besselink, 1988, p. 21). 
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one attributed to V&zquez, that natural law is grounded in ‘rational 
nature’. There is indeed evidence to be found for this comparison. 
According to Suarez, Vazquez had maintained that the upright charac¬ 
ter of actions is to be found in their conformity or lack of conformity 
with rational nature itself. If we read Grotius’s definition of the law 
of nature, he seems to agree with this view: 

The law of nature is a dictate of right reason, which points out that an 
act, according as it is or is not in conformity with rational nature, has 
in it a quality of moral baseness or moral necessity [...].' 48 

At first sight, it looks as if Grotius is merely repeating Vazquez here. 
As I argued above, the disappearance of eternal law left the natural 
lawyers with three rival foundations for natural law: God’s will, 
God’s intellect, and rational nature. We have already seen that 
Grotius did not opt for the first two options as a proximate or direct 
source for natural law. He short-circuited the dilemma. Can it be then 
that Grotius opted for the third alternative, rational nature? 

In a sense, Grotius’s solution is indeed similar to Vazquez’s. We 
have seen (III.5) that Vazquez thought that God’s promulgated law 
was only of secondary importance. Rational nature is first and fore¬ 
most expressed in human rational nature. In order to know the eternal 
order that directs God’s creation, we should consult human nature. 
That is why Crowe identifies the expression ‘rational nature’ with 
‘human rational nature’. 49 And on the basis of that reading Grotius 
and V&zquez share the same view. 

Yet, this interpretation oversimplifies matters. According to both 
Suarez's and Welzel’s interpretation, 50 Vazquez maintained that 
rational nature is independent from and even prior to God’s will or 
even God’s judgement. That means that Vazquez can hardly be said 
to have identified rational nature with human rational nature. For how 
can human nature be thought to be prior to God’s will or judgement? 
Rather, it seems to have been Vazquez’s view that God was bound to 
rational nature (in the sense of an eternal rational order) and therefore 
could not fail to create human beings accordingly. But that does not 
turn human rational nature into a foundation. Vazquez conceives of 


48 JBP i, I, x, l. 

49 Crowe, 1976, pp. 390-1. 

50 Welzel, 1951, pp. 95-6. 
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human nature as an expression of rational nature. It is the latter that 
forms the foundation of natural law, not the former. It seems to me 
that if there is a connection between Vazquez and Grotius at all, 
Grotius radicalises Vazquez’s view. If we should consult our nature in 
order to know rational nature, why then should we refrain from 
turning human nature itself into a foundation? Whether God Himself 
was bound to rational nature or not, we do not know. Nor need we 
know. We have access to human nature, and that is sufficient for any 
concept of natural law, which is about the human capacity to discover 
moral principles. Therefore, we can safely regard that as the proxi¬ 
mate foundation of natural law. 

This humanisation of Vazquez’s concept of ‘rational nature’ also 
solves the problem of obligation. We have seen that Suarez had 
rejected both ‘rational nature’ and ‘God’s intellect’ as sufficient 
foundations for natural law, because he thought these notions lacked 
the necessary obligatory force and threatened to make natural law 
ineffective. Although both concepts ensured the intelligibility of 
natural law, they did not seem to give rise to an obligation to act 
according to rational insight. Suarez maintained therefore that God’s 
will was needed as an additional foundation, because only God’s will 
could provide for obligatory force (III.7). 

Grotius, however, can dispense with the notion of an additional 
divine volition. The mere fact that God has willed some traits to exist 
in human nature is already sufficient argument for the claim that we 
should act in conformity to our nature. We do not need any extra 
commands from God, because God’s will is already manifest in hu¬ 
man nature. 31 God has willed us to be sociable, and therefore we 
should abstain from another’s property and fulfil promises. 

In order to turn ius into a truly binding lex, Grotius does not have 
to become a voluntarist. Nor, however, does he turn to intellectualism 
for that reason, as Finnis maintains. 32 Here again, the persistent 
attempt to read Grotius in terms of voluntarism versus intellectualism 
obscures the novelty of Grotius’s approach, or, more precisely, the 


51 Rod, who asserts that the conformity of an act with human nature does not by 
itself constitute an obligation to perform that act, overlooks the fact that Grotius 
stressed God’s creation of human nature. Cf. Rod, 1970, p. 73. 

52 Finnis thinks that Grotius can be regarded as a forerunner of Clarke, who ‘tried 
to treat obligation as just one more of the set of relations of consistency’. Cf. NLNR 
pp. 44-5. 
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fact that Grotius had drawn the full consequences of the solution 
already hinted at by Su&rez. 


7. The idealisation of human nature 

Although Grotius’s step towards a humanisation of natural law solves 
some traditional dilemmas, it creates a new problem as well. We 
might summarise this as ‘the problem of overload’. The concept of 
human nature had to fulfil too many tasks. 

In III.7 we saw that Suarez needed three elements in order to 
account for the foundation of natural law. He had located the basis 
for natural law in (Vazquez’s concept of) ‘rational nature’; he had 
assigned the promulgation of natural law to natural reason; and he 
had derived the binding force of natural law from God’s will. I 
characterised his solution as a somewhat desperate attempt to hold 
together the component elements of natural law, (reason, nature, and 
will) which had been drifting apart as a result of the decline of 
teleological metaphysics. 

Grotius’s move can be understood as an attempt to unify natural 
law once more into one coherent concept. Human nature serves as the 
basis of natural law. The promulgation of natural law is understood in 
terms of human reason: it is by consulting human nature that we 
might understand which actions (dis)agree with our nature. The 
binding force he derives from human nature as the manifestation of 
God’s will. 

‘Human nature’ is therefore turned into a multi-purpose device, 
which accounts for the problematic status of this concept. First of all, 
this is apparent in Grotius’s opinion on how natural law is promul¬ 
gated. Like his predecessors, Grotius takes theoretical reasoning as 
the model for all reasoning, according to which right and wrong can 
be discovered by comparing actions to rational nature. If actions 
agree with rational nature, they are morally good; if they disagree 
with rational nature they are wrong. We have seen that this view was 
equally expressed by Vazquez. In Vazquez’s theory, however, ra¬ 
tional nature was regarded as an eternal, rational order prior to God’s 
creation. It is clear that a comparison between human actions and this 
rational order can give us insight in what should and should not be 
done. 

But as I pointed out Grotius understands by rational nature ‘human 
rational nature’. Now the problem is that all human actions can be 
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said to ‘conform to human nature’; otherwise we cannot even label 
them as ‘human’ actions. 53 If people break promises, we should 
conclude that human nature is apparently such that it can manifest 
itself in acts like breaking promises. 

How then can human nature itself be the criterion by means of 
which we can assess the moral value of these acts? Only by present¬ 
ing human nature as inherently ‘good’. This, of course, is highly 
unrealistic. Grotius, more than anyone else, was aware of the evil 
side of human nature. The only solution that presents itself is there¬ 
fore to abstract from reality. In order to serve as a reliable standard, 
human nature should be presented in an idealised form. ‘Essential’ 
traits in human nature should be distinguished from ‘accidental’ or 
‘unessential’ characteristics. 

One might object that this distinction is not new and was also 
drawn by Aquinas. Aquinas also starts from ‘essential’ inclinations: 
he does not deal with all the inclinations by which people are actually 
moved. However, Grotius’s account has to dispense with a notion that 
had been important in Aquinas’s account, the notion of practical 
reason. This causes two problems in Grotius’s account which had 
been absent in Aquinas’s theory. 

In the first place, Aquinas did not need to differentiate between 
natural inclinations which are morally defensible and those which are 
not. He assumed that the general tendency of things is to seek the 
good. But what exactiy that good consists in and whether we are right 
or wrong in this assessment of an aim as morally good is for practical 
reason to decide (which is based on synderesis). Nature only provides 
information about that which is desired, not about that which is 
morally desirable. We might use natural information as a heurisdcal 
device in order to arrive at moral judgements, but it does not by itself 
generate such judgements. This option is not available to Grotius. 
Human nature is the sole foundation of natural law. We cannot hope 
to find criteria for right and wrong outside human nature, and there¬ 
fore we have no means to decide whether the desired is desirable. 

In the second place, if one adopts the view that reason’s job 
mainly consists in comparing actions to nature, this task can only be 
carried out by means of immutable standards. This had caused no 
problem for Vazquez and Suarez, who compared actions with a ra¬ 
tional and eternal order. But it is difficult for Grotius, who takes 


53 a. Rod, 1970, p. 73. 
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human nature as a criterion. He cannot take human nature as striving 
to fulfil its inclinations. How can we measure the size of an object 
along a yardstick which ‘strives to be’ a meter? Whereas Aquinas’s 
concept of practical reason could take man’s natural inclinations as 
orientations for our practical thinking, Grotius’s concept of theoretical 
reason has to dispense with that possibility. This implies that wher¬ 
ever Grotius writes about ‘inclinations’ he regards these as disposi¬ 
tions. They are conceived of as essential and invariable traits. 

The need for an idealised concept of man’s invariable and ‘essen¬ 
tial’ nature is reflected in Grotius’s writings. He simply asserts that 
human nature seeks self-interest, that it is sociable, reasonable and 
capable of speech. No further arguments are adduced, except, of 
course, massive quotations of classical authors, in particular the 
Stoics. From this description of essential characteristics he immediate¬ 
ly ‘deduces’ four laws of nature, i.e. abstaining from that which is 
another’s, restoration to another of anything of his which we may 
have, the obligation to fulfil promises, the making good of a loss 
incurred through our fault, and the inflicting of penalties upon men 
according to their deserts. 54 

Any real discussion of the starting-point of analysis, human nature, 
is left out. The characteristics are taken as self-evident: 

[...] I have made it my concern to refer the proofs of things touching 
the law of nature to certain fundamental conceptions which are beyond 
question, so that no one can deny them without doing violence to 
him self. For the principles of that law, if only you pay strict heed to 
them, are in themselves manifest and clear, almost as evident as are 
those things which we perceive by the external senses [...]. 55 

The self-evidence of human nature as a starting-point for the deduc¬ 
tion of fundamental principles has led interpreters to believe that 
Grotius advocated the ‘geometrical method’. 56 In favour of such a 
view also Prol. 58 could be adduced: 


54 JBP Prol. 8. 

55 IBP Prol. 39. 

36 Cf. Tuck, 1993, pp. 171-2; Van Eikema Hommes, 1972, pp. 74-5. 
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With all truthfulness I aver that, just as mathematicians treat their 
figures as abstracted from bodies, so in treating law I have withdrawn 
my mind from every particular fact. 57 

The problem with this passage, however, is that he does not write 
here about a mathematical treatment of human nature. He simply 
asserts that he wants to abstract from existing political controversies 
of his time. 58 In the JBP Grotius does not provide us with mathemat¬ 
ical deductions at all. 

What is apparent, however, is that human nature is taken as a 
starting-point for the derivation of the four primary laws of nature. A 
starting-point that remains unargued and is taken as self-evident, in 
other words: as an ‘axiom’, although Grotius does not mention the 
term. In this sense, human nature is indeed represented as a ‘figure 
abstracted from a body’. 59 And this analogy is subsequently taken 
over by Pufendorf, Locke and countless more minor figures who 
assert that from human nature alone certain immutable principles can 
be deduced, in the same way that from the existence of a triangle 
alone the indubitable proposition can be deduced that its three angles 
are equal to two right angles. 60 

Such statements, although they are inspired by the ambition to 
create a science of morals with the same degree of certainty as 
mathematics, never led to full-scale deductions. But they do indicate 
the need for a concept of human nature that could adequately perform 
its function as the sole foundation of natural law. For indeed, a 
triangle is a triangle if and only if its three angles can be equated to 
two right angles. In a similar vein, man is human if and only if he is 
social and rational. By leaving out ‘accidental’ traits and ‘particular 
facts’, normative elements (that which is ‘desirable’) are smuggled 
into the very definition of human nature itself. This is no ‘mistake’ 
that can be corrected. It is indispensable for any concept of human 
nature if it should serve as the touchstone for morally correct behav¬ 
iour. 


57 JBP Prol. 58. 

58 Cf. Vermeulen, 1983. Vermeulen correctly points out that there is no textual 
evidence for a mathematical method in the JBP. Cf. also Besselink, 1992, p. 389. 

59 Cf. d’Entrfcves, 1951, p. 56. 

“ Pufendorf, 1688,1, II, 2, p. 23; Locke, 1954, p. 199. See also my discussion of 
Grotius: Westerman, 1994, p. 86. 
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8. Tensions in ‘human nature’ 

However, the definitions of the terms used in this highly idealised 
description of human nature are rather ambiguous. This is not surpris¬ 
ing, for human nature was turned into the sole thread connecting will, 
reason and nature. These tensions surface again within the concept of 
human nature. 

Firstly, there is the assertion that man seeks self-preservation. In 
the JP, Grotius had argued that God wills us to preserve ourselves 
and to further our interests (the laws generated by rule I). It is only 
by the ‘will of mankind’ (rule II) that the meaning of self-preservation 
was extended to the interests of others. We have seen, however, that 
in the JBP both rule I and rule II are supplanted by ‘human nature’. 
Consequently, Grotius alternates here between different meanings of 
self-preservation: sometimes he understands it as the preservation of 
the individual, sometimes as that of the nation and sometimes as that 
of the species as a whole. 

Secondly, there is the ‘impelling desire for society’. Not any 
society, Grotius adds, but ‘peaceful, and organised according to the 
measure of his intelligence’. 61 There are, however, different inter¬ 
pretations of that fundamental trait. Sometimes he refers to sociability 
as something which is implanted in man’s nature. Grotius remarks 
that even some animals 

[...] do in a way restrain the appetency for that which is good for 
themselves alone, to the advantage, now of their offspring, now of 
other animals of the same species. 62 

Of course, this is at odds with his Suarezian statements concerning 
the fundamental distinction between man and animal. And indeed, a 
few pages further on Grotius no longer refers to sociability as a trait 
firmly rooted in nature and shared with other animals. Instead, he 
remarks: 

The law of nature nevertheless has the reinforcement of expediency: for 
the Author of nature willed that as individuals we should be weak, and 


61 JBP Prol. 6. 

62 JBP Prol. 7. 



HUMANISATION OF NATURAL LAW 


153 


should lack many things needed in order to live properly, to the end 
that we might be the more constrained to cultivate the social life. 63 

Apparently, here the natural inclination to sociability does not mani¬ 
fest itself spontaneously; it has to be triggered off by the experienced 
hardships of unsocial life. These hardships make us reflect on how to 
improve our life and how to ensure our self-preservation. And that is 
why Grotius speaks of the social order as ‘consonant with human 
intelligence’. 64 It is by means of human intelligence that man dis¬ 
covers his proper interests. 

One might object that there is no contradiction involved here, since 
it is clearly Grotius’s view that natural inclinations are reinforced by 
our rational perception of human weakness. Reason only ensures that 
the inclinations are fulfilled. Yet, we should keep in mind that the 
inclinations are not taken in Aquinas’s dynamical sense. In Grotius’s 
theory they take the form of invariable dispositions. And on the basis 
of that view, it makes a difference whether one emphasises that soci¬ 
ability is one of those natural dispositions, or that it is ultimately 
grounded in enlightened self-interest. 

This brings us to the third characteristic trait of human nature, 
reason. In passages such as the one quoted above, he seems to regard 
reason as instrumental. Reason enables us to discern our proper 
interests. But he adopts a broader concept of reason as well. When 
Grotius writes that reason is the ‘faculty of knowing and of acting in 
accordance with general principles’, 65 he uses the more traditional 
conception of reason as the channel through which the natural law is 
promulgated. 

The ambiguity in the definitions of the traits of human nature is 
echoed in the way the relations between these traits are perceived. 
This is particularly clearly revealed in the relation between self- 
preservation and sociability. If we take sociability as a trait firmly 
rooted in nature, the argument closely resembles the one developed in 
the JP that sociability is necessary for the preservation of the species. 
God has willed us to preserve ourselves and therefore he made us 
(and some other animals as well) sociable. But in the passage in 
which he deals with sociability as the necessary outcome of ma nkind 


63 JBP Prol. 16. 

64 JBP Prol. 8. 
“ JBP Prol. 7. 
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being created as weak, he reverses the argument. If God’s most 
important object had been the preservation of His creation, it is hard 
to understand that he has created us so weak. To judge from this 
passage, not preservation but sociability has been His primary goal. 
He created us weak ‘to the end' that we might be ‘constrained to 
cultivate the social life’. 

The relationship between reason and sociability also suffers from 
the confusion of terms. If reason is conceived as purely instrumental 
cunning, we would not need to assume sociability as a fundamental 
and independent characteristic. Reason would by itself reveal that in 
the long run self-preservation is best served by society. Such an 
argument, however, threatens to turn sociability into a contingent 
characteristic, dependent upon instrumental reasoning. If, for in¬ 
stance, we were able to devise another way of ensuring preservation 
of the species, we would not need to be sociable any more. 

I think that these ambiguities are inevitable, both in respect to the 
relations between the various traits and in the definitions of these 
traits themselves. As the sole thread connecting will, reason and 
nature, human nature is bound to be in an uneasy position. If we once 
more turn our attention to the three important traits of mankind we 
can indeed see that they are torn up between the various centrifugal 
forces. 

‘Self-preservation’ is divided between reason and nature. It can 
either mean preservation of the self or of the species and it is only in 
the latter case that it can be reconciled with sociability. In the first 
sense it is conceived as a natural instinct; in the latter case it is 
equally the product of reason. 

‘Reason ’ as one of the three competing forces itself cannot be torn 
apart between the three notions, but is thoroughly ambiguous in itself: 
it can be conceived as an instrument to further the goals of sociability 
and self-preservation, it can be regarded as an autonomous trait, 
having the same status as the other two, or it can be the sine qua non 
for any form of natural law. 

Finally, ‘ sociability ’ suffers the tension of all three competing 
notions. Where sociability is regarded as an instinct, it is ascribed to 
nature ; where it is seen as God’s primary goal in creating man weak, 
it is ascribed to God’s will, and where it is seen as ‘reinforced by 
expediency’ it is conceived as the product of human reason. 
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9. Conclusion 

In this chapter we witnessed both innovation and continuity. Innova¬ 
tion in the sense that Grotius drew the full implications of a solution 
already vaguely suggested by Suarez (see III.8). He took human 
nature as the proximate source for natural law and consequently as 
the starting-point for the derivation of natural law. By establishing 
human nature as the intermediate link between God and His law, he 
short-circuited the discussion about the kind of role God plays in a 
concept of natural law. Reason, will and nature are once more pulled 
together; they all converge in the concept of human nature. 

This solution could have resulted in a humanisation of Aquinas’s 
concept of natural law. However, Grotius does not conceive of reason 
as practical reason, but remains faithful to the views of the Spaniards, 
who focus on theoretical reason as the comparison between actions 
and rational nature. This necessarily leads to a static and idealised 
notion of human nature. 

As a consequence, human nature itself has become subject to 
certain tensions. As an idealised construct, its essential traits do not 
fit together in a harmonious way. There is a profound ambiguity both 
in the definition of the various traits and in the relations between 
these essential traits of human nature. The traditional dilemmas 
concerning God’s relation to natural law recur in the concept of 
human nature itself. 




CHAPTER VI 


GROTIUS’S SHIFT FROM NATURAL LAW TO NATURAL 

RIGHTS 


As I noted in the preceding chapter, Grotius’s new theory of human 
nature as the proper foundation of natural law is not his main theme. 
Grotius did not develop natural law theory for its own sake. He was 
above all a lawyer, who wanted to settle legal matters by means of 
natural law, although he used other sources as well, such as divine 
law, and the teachings of the early Christians and classical authors, 
notably the Stoics. It is therefore time to turn to Grotius’s ‘main 
theme’; the analysis of positive municipal and international law. 

An examination of these views is surprising. Not only can we 
witness a gap between Grotius’s theoretical programme and its 
implementation, but it seems as if his views on positive law should 
induce us to modify the interpretation at which we arrived in the 
preceding chapter. There, I noted that Grotius has difficulty in 
reconciling the various elements (will, reason, nature) within the 
concept of human nature. But as we shall see, these tensions are to a 
large extent resolved as soon as Grotius starts applying his insights to 
practice. 

As I shall argue, human nature in fact does not serve him as a 
foundation of natural law, but as a foundation of natural rights. The 
primary laws of nature which Grotius derives from human nature 
make much more sense if we regard them as formulations of rights 
than of laws. Such a reading enables us to assess the relationship 
between the various essential traits of human nature more clearly. As 
soon as Grotius starts to apply natural law to positive law, the right to 
self-preservation turns out to be the most important one. The natural 
inclinations to sociability and man’s natural reason are viewed as 
instrumental to that right. 

This insight also enables us to account for the differences between 
Grotius’s analysis of municipal law and of international law. The self- 
preservation of individuals can only be ensured by obedience to muni¬ 
cipal law. Therefore, on the level of municipal law (sections 2-4), the 
justificatory function of natural law is dramatically reduced to the 
notion of consent only, and the attending obligation to abide by that 
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consent. States, on the other hand, have more means to their disposal 
in order to preserve themselves. Consequently, natural law is much 
more important on the level of international law, and it exercises its 
task in the form of the inalienable natural rights of states (sections 5- 
6 ). 

After having examined Grotius’s theories of municipal and interna¬ 
tional law, we shall pay attention to the notion of ‘perfect right’ that 
pervades Grotius’s theory of law, as well as the related decision on 
Grotius’s part to confine law to restorative justice only as dealing 
with these perfect rights (sections 7-8). This decision has been 
criticised by Finnis, who thought that the exclusive focus on rights 
and correlative duties is partly responsible for the fact that modem 
legal theory no longer refers to an overall common good as the basis 
for moral evaluations of law. 1 I shall argue, instead, that Grotius’s 
move has two important advantages and is in fact a fruitful option for 
anyone who attempts to rehabilitate natural law. 


1. The limited scope of natural law 

As we have seen in IV.3 and IV.4, Suarez, despite his claims to the 
contrary, provided for an unprecedentedly wide scope of human 
intervention within the boundaries of natural law. According to 
Suarez, two parts of natural law can be distinguished: a ‘preceptive’ 
part and a part which concerns the dominium of man over things (sub¬ 
jective rights). It is this latter part that is particularly prone to alter¬ 
ations, because it regulates human affairs. Man may therefore change 
the materia of these laws. Such a change, Suarez had maintained, 
does not change the law itself. 

Grotius adopts this view, but its meaning is extended in the context 
of his definition of natural law. As we have seen in V.5, Grotius 
identifies Suarez’s ‘preceptive natural law’ with positive divine law. 
Grotius’s concept of natural law is thereby restricted to that part 
which Suarez called the natural law concerning dominium. That 
means that Grotius allows for changes in the materia in the whole 
body of natural law. Let us investigate his argument step by step. 

The first step of his argument is to point out that there are many 
things which are not explicitly regulated by natural law (although they 


1 NLNR ch. VIII. 
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are regulated by divine law). Thus, we see him repeating Suarez’s 
views about natural law being silent on certain matters: 

For the understanding of the law of nature [...] we must note that 
certain things are said to be according to this law not in a proper sense 
but—as the Schoolmen love to say—by reduction, the law of nature not 
being in conflict with them [„.]. 2 

By pointing out that natural law does not contain regulations about 
certain matters, the discretionary powers of mankind are enhanced. 

The second step is to argue that certain institutions are established 
by the free will of mankind. The famous example is, as it was for 
Suarez, ownership. 

Thus ownership, such as now obtains, was introduced by the will of 
man; but, once introduced, the law of nature points out that it is wrong 
for me, against your will, to take away that which is subject to your 
ownership. 3 

So although natural law is silent about the institutions themselves, its 
precepts are effective within the framework of these man-made 
institutions. 

The third step is to point out that the materia of a law may be 
changed without affecting the validity of the law itself. Su&rez had 
mentioned the example of the creditor who decides to change a debt 
into a gift. Grotius mentions the same example: 

Sometimes nevertheless it happens that in the acts in regard to which 
the law of nature has ordained something, an appearance of change 
deceives the unwary, although in fact the law of nature, being un¬ 
changeable, undergoes no change; but the thing, in regard to which the 
law of nature has ordained, undergoes change. For example, if a 
creditor gives a receipt for that which I owe him, I am no longer bound 
to pay him, not because the law of nature has ceased to enjoin upon me 
that I must pay what I owe, but because that which I was owing has 
ceased to be owed. 4 


2 JBP I, I, X, 3. 

3 JBP I, I, X, 4. 

4 JBP I, I, X, 6. 
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I quote Grotius so extensively in order to indicate how much Grotius 
in fact took over from Su&rez when it comes to widening the scope 
for human intervention. 5 

As I argued in IV. 5, Suarez entrusts the task of regulating man’s 
dominium to legislative authority. It is public authority which in the 
final instance changes the materia of natural law. This view is en¬ 
dorsed by Grotius as well: 

When, however, municipal law has laid down a different rule, the law 
of nature itself prescribes that this must be obeyed. For although 
municipal law cannot enjoin anything which the law of nature forbids, 
or forbid what the law of nature enjoins, it can nevertheless set limits 
to natural liberty, and forbid what by nature was permitted [...] [my 
emphasis]. 6 

Although Grotius writes that municipal law cannot conflict with 
natural law, it is difficult to see how we can know whether they 
conflict or not. As I pointed out in IV. 5, it was already difficult on 
the basis of Suarez’s views on natural law to criticise public author¬ 
ity. If public authority determines what should be understood by 
‘liberty’ or ‘property’, it is difficult if not impossible, to criticise 
positive laws on the basis of natural law. Its precepts are simply too 
general to be informative. In Suarez’s theory, governments can only 
be effectively criticised by reference to preceptive law (of which the 
materia cannot be changed by public authority). 

Grotius reinforces this tendency, since he discards preceptive law 
from natural law and identifies it with ‘divine law’ (see V.5). The 
only kind of natural law he allows for is natural law concerning 
dominium. But that law is silent on many matters and permits public 
authority to regulate affairs according to its own wishes. The empha¬ 
sis in the passage quoted above on the natural obligation to obey 
public authority testifies to this confined role of natural law. 


5 This is not to say that Chroust is right in regarding Grotius as the last of the 
Scholastics. Cf. Chroust, 1943. As I pointed out in the preceding chapter, the fact that 
Grotius drew the full consequences of the points already hinted at by Suarez solved a 
number of traditional scholastic problems. Here again we see that Grotius not only 
endorses but also radicalises Suarez’s position. If there is any ‘watershed’ at all 
between scholastics and ‘modems’, we might as well say that both Su&rez and Grotius 
stand on ‘this side of the watershed’, as indeed Finnis writes (NLNR p. 207). 

6 JBP II, II, V. 
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2. The crucial role of consent 

According to Grotius, natural law itself prescribes that municipal law, 
even if it has laid down a different rule, should be obeyed. However, 
if we examine the four primary natural laws Grotius deduces from 
human nature, none of these four laws exhort us to civil obedience. 
Grotius formulates these laws as urging us 

a) to ‘abstain from that which is another’s and to restore to 
another of anything of his which we may have’; 

b) to fulfil promises; 

c) to make good of a loss incurred through our fault; 

d) to inflict ‘penalties upon men according to their deserts’. 7 

Natural law does not tell us to comply with positive law. So the 
only way in which natural law can be understood as enjoining us to 
obey the municipal law is to interpret this obedience as the fulfilment 
of a promise. That this is indeed what Grotius had in mind can be 
judged from the passage in which he asserts: 

[...] since it is a rule of the law of nature to abide by pacts (for it was 
necessary that among men there be some method of obligating them¬ 
selves one to another, and no other natural method can be imagined), 
out of this source the bodies of municipal law have arisen. 8 

These pacts form the link connecting positive law to natural law. The 
natural precept that we should fulfil promises can only become 
effective after we have consented. In Grotius’s words: 

For the very nature of man, which even if we had no lack of anything 
would lead us into the mutual relations of society, is the mother of the 
law of nature. But the mother of municipal law is that obligation which 
arises from mutual consent; and since this obligation derives its force 
from the law of nature, nature may be considered, so to say, the great¬ 
grandmother of municipal law. 9 


7 JBP Prol. 8. 

8 JBP Prol. 15. 

9 JBP Prol. 16. Note that here, sociability is considered as a trait firmly rooted in 
nature and not dependent on reason. 
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This passage clearly defines the relationship between natural law and 
positive civil law. If human nature is the ‘great-grandmother’ of 
municipal law, natural law is the grandmother. But not the mother 
herself! It is only by means of the intermediate link of consent that 
positive law is related to natural law. The chain consists of four 
elements: 1) human nature; 2) natural law (= the obligation to keep 
promises); 3) consent as such a promise; and 4) municipal law. 

The passage quoted above looks harmless enough, but it has 
important consequences. The implication seems to be that it is only by 
the notion of consent that positive municipal law can ultimately be 
justified by natural law. But how can that be, if human nature as a 
whole is the basis for natural law, and if Grotius distinguishes four 
primary laws instead of only one? 

A closer look at the other three laws, however, makes clear that 
indeed they can serve at best as a marginal justification of positive 
law. Law a), urging us to abstain from another’s property, can only 
be put into operation after public authority has decided how to 
organise property. The same applies to b), the precept regarding 
compensation. Again, what is to be counted as Toss’ has to be 
decided by positive law. It cannot serve as a standard according to 
which positive law itself can be evaluated. The precept d) that pen¬ 
alties may be inflicted on transgressors merely points out that one has 
a right to punish. But if one has consented to the establishment of 
society, it only informs us that states have a right to punish. As such, 
the precept can only serve as a global justification of penal law, but it 
does not inform us on how the right to punish should be executed. 

Therefore, the conclusion drawn by Grotius, seems to be correct. 
On the basis of laws a), c) and d), natural law only comes into play 
in assessing the moral quality of actions within the framework of 
these human institutions. Whether the institutions themselves are 
justified or not according to the law of nature can only be decided by 
the question whether we consented to positive law. If that is the case, 
natural precept b) becomes effective; it tells us that we should fulfil 
that promise and obey. 

This reduction of the function of natural law to the precept con¬ 
cerning promises has important implications. Since the other three 
laws of nature can only be put into operation within the framework of 
municipal law, they only marginally inform us about whether we are 
right to consent to municipal law. It tells us that we should not 
consent to a system of law in which no system of property is intro¬ 
duced. It informs us that we should not consent to a government that 
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omits to punish offenders. But that is all natural law can do. Natural 
law does not furnish us with a standard according to which we can 
decide which kind of government we ought to consent to. It only tells 
us that because we have consented, we are bound to the natural 
obligation to keep promises. 10 Consent is the thin thread by means 
of which positive law is linked to natural law. 11 

In itself, this reduction of natural law is not an inevitable step. On 
the basis of the essential traits of human nature (self-preservation, 
sociability, reason) Grotius could have assigned to natural law a wider 
scope. Like Aquinas, he could have formulated several general cri¬ 
teria according to which positive law can be evaluated. Yet, his 
restriction of natural law to those precepts which refer to man’s 
dominium renders natural law inadequate as a judge of positive law. 
His formulation of the four primary laws reveals that in practice 
natural law can only justify/criticise by means of the notion of con¬ 
sent. In the following section, we shall see why the scope of natural 
law is thus restricted. 


3. The artificial state 

On the basis of the four primary precepts of natural law, we are not 
able to judge which social arrangements deserve our consent or not. 
Yet, consent acquires an unprecedented importance in Grotius’s 
political theory. It serves not only as a foundation for society, but 
also as the basis for positive law. 

In order to understand how far Grotius is removed here from 
Aquinas and Suarez, we should keep in mind that both predecessors 
conceived of a political community as natural entities, slowly devel¬ 
oped over time. No extra sign of will was needed in order to link the 
members of such a community together. Suarez did not use the notion 
of consent in order to justify the establishment of a society, but 
instead used it merely in order to explain historical developments 
(IV. 4). 


10 1 agree here with Scheltens, 1983, p. 50. 

11 Cf. Zwiebach, 1975, p. 42. Zwiebach’s eloquent and convincing criticism of 
consent as the source of obligation overlooks that this reversal of roles between natural 
law and consent already took place before Locke. 
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Since Su&rez and Aquinas took the existence of societies for 
granted, they instead focused on its ‘products’: the body of civil and 
municipal law. They did not need to justify society itself, but its laws. 
And that is why they inquired into the relationship between the prin¬ 
ciples of natural law and the positive laws of such a society. It is true 
that both acknowledged that the ius civile could not be conceived as 
the logical outcome of a mechanical deduction. We have seen that 
Aquinas viewed it as the product of free determinatio of these eternal 
principles (II.7). But both Suarez and Aquinas thought that positive 
law should somehow reflect or embody the eternal laws of nature, be 
it in an imperfect way. That is why Suarez kept stressing that positive 
law should accord to God’s will (IV.4). 

In Grotius we see a shift of focus. To him the primary question is 
no longer whether positive law is congruent with natural law, but 
whether society as such is congruent with natural law and ultimately 
with human nature. This question can arise because he no longer 
views society as a natural association, but as an artificial one. These 
artificial bodies may resemble natural ones, 12 but the fact that they 
are essentially man-made makes it necessary to justify them as an 
artifice that is congruent with human nature. Once it has been estab¬ 
lished that these artificial unions and their primary institutions are in 
harmony with natural law and consequently with human nature, there 
is no longer any need to justify the positive laws of society. In the 
words of Rod, the social contract is here not only the conceptual 
foundation of a concept of state, but it also makes its positive laws 
and norms obligatory and binding. 13 

In itself this shift could have implied an enhancement of the critical 
potentialities of natural law. Moral evaluation no longer confines 
itself to the legal system alone. From now on, society as a whole can 
be critically examined on the basis of natural law. Grotius’s turn 
could have paved the way for systematic social criticism. 

But it did not, at least not in Grotius’s own theory. There are two 
reasons for this. The first reason was already mentioned above: con¬ 
sent itself cannot be evaluated according to the four primary laws of 
nature. The second reason is that Grotius combines his shift of 


12 JBP II, IX, ill, l. 

13 Cf. Rod, 1970, p. 75: ‘Die Idee [...] des Sozialkontrakts ist daher nicht nur die 
begriffliche Grundlage der Staatskonzeption, sondem begriindet auch die Verbindlich- 
keit positiver Normen’. 
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attention with Suarez’s views concerning the alienability of man’s 
dominium. People can trade away not only their possessions but also 
their liberties (cf. IV.4). Suarez had written that ‘for the very reason 
that man is lord over his own liberty, it is possible for him to sell and 
alienate the same’. 14 In the JBP, Grotius endorses that view: 15 

To every man it is permitted to enslave himself to any one he pleases 
for private ownership [...]. Why, then, would it not be permitted to a 
people having legal competence to submit itself to some one person, or 
to several persons, in such a way as plainly to transfer to him the legal 
right to govern, retaining no vestige of that right for itself ? 16 

In the JBP, the dangers of the state of nature loom large. Grotius 
maintains that ‘we ought to endure [unjust treatment] rather than 
resist by force’ 17 because rebellion would undermine social and 
peaceful life and would turn the state into a ‘non-social horde’. 18 In 
order to ensure self-preservation, individuals should transfer their 
rights to govern. After that alienation, no ‘vestige’ of that right 
remains. Apparently, Grotius thinks that only within society, no 
matter how that society is organised, self-preservation can be ensured. 

The overriding importance of self-preservation may help answering 
the question why Grotius confines die scope of natural law to the 
fulfilment of promises alone, and why he does not refer to the other 
essential traits of human nature (reason, sociability) in order to 
criticise positive law. I concluded the preceding chapter by remarking 
that the concept of human nature suffers from tensions between the 
various features: sociability, self-preservation and reason. In practice, 
however, Grotius seems to adopt a much more unified concept. Soci¬ 
ability and reason are subordinated to the great aim of self-preserva¬ 
tion. It is by means of reason that people can understand that their 
self-preservation is only guaranteed by living in society. That is why 
the law of nature, derived from human nature, merely admonishes the 
individual to keep his promise and to remain within society. The 


14 DLII, XIV, 18. 

15 Cf. Tuck, 1979, p. 71. Tuck correctly points out that especially in the Inleiding 
tot de Hollandsche Rechtsgeleerdheid, Grotius emphatically asserts the contrary: life, 
limbs and liberty are inalienable. 

“ JBP I, in, VIII, 1. 

17 JBP I, IV, 1, 3. 

18 JBP I, IV, II, 1. 
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overriding importance of self-preservation and the subordination of 
sociability and reason as instrumental to that goal explain why these 
latter traits cannot serve as a basis for natural precepts according to 
which positive law can be evaluated. 


4. Implied consent 

The notion of consent is, however, not only used as a key-concept in 
the justification of positive law. Grotius also uses it, as Suarez before 
him had done, in order to explain how the various human institutions 
had come into being. To offer such an explanation was important to 
him, for the sceptics had argued on the basis of history that morality 
and law were no more than the outcome of contingent and variable 
developments. If Grotius succeeded in showing that, despite historical 
contingencies, consent is always at the basis of all these institutions, 
he could hope to have established a truly universal foundation of 
morals. His description of historical developments was, as Tuck 
points out, an attempt to defeat the sceptics on their own battle¬ 
ground. 19 

Therefore ‘consent’ acquires a double function: it not only forms 
the single thread between natural law and positive law; it also figures 
prominently in historical descriptions, in particular in the description 
of the development towards the institution of private ownership. 
Here, Grotius is careful to emphasise that this development was 
gradual. Common ownership was abandoned, ‘first of movable ob¬ 
jects, later also of immovable property’, 20 a development which he 
explained by the increasing desire for a more refined mode of life. 
Such an account, however, implies that ‘consent’ should be presented 
in a realistic manner. 21 Consequently, Grotius writes: 

At the same time we learn how things became subject to private owner¬ 
ship. This happened not by a mere act of will, for one could not know 
what things another wished to have, in order to abstain from them—and 
besides several might desire the same thing—but rather by a kind of 


” Tuck, 1987, p. 115. 

20 JBP II, II, II, 4. 

21 Cf. Tuck, 1993, p. 179. 
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agreement, either expressed, as by a division, or implied, as by occupa¬ 
tion [my emphasis]. 22 

Here, Grotius is elaborating on the kind of historical accounts pro¬ 
vided by Suarez 23 but he encounters a serious difficulty that had 
been absent in Suarez’s work. As I pointed out, the notion of consent 
in Suarez’s work only played a role in the explanation of the gradual 
development of societies. But in Grotius’s theory, ‘consent’ performs 
a justificatory task as well. ‘Consent’ is the only ‘natural method’ by 
which individuals oblige themselves to one another. Unlike Su£rez, 
Grotius does not conceive of society as a union, naturally grown over 
the ages, but as an artificial body of individuals, tied together by 
consent. 

Viewed in this context, we should conceive of consent not as 
‘implied agreement’ but as an explicit promise. People’s lives depend 
on it! Their consent binds them and subsequent generations to obedi¬ 
ence, as we have seen. The least one should expect of such a consent 
is that it has been given consciously and in the awareness of alterna¬ 
tives. Natural law exhorts us to keep promises; it does not admonish 
us to abide by implied agreements. 

In his chapter on ‘contracts’ 24 Grotius himself enumerates the 
requirements for a contract in order to be valid and binding. It 
presupposes equality of the parties, 25 knowledge of facts, 26 and 
freedom of choice. 27 None of these requirements, however, are met 
by the individuals in the pre-contractual state; their ‘implied’ consent 
with occupation is not a contract at all; it is no more than the resigna¬ 
tion to a fait accompli, in which there is no room for the equality of 
parties and their freedom of choice. The realistic account of consent 
as the origin of ownership and of society is in conflict with the 
justificatory notion of a ‘contract’ in the legally binding sense of the 
word. If the justificatory task is given priority, the notion discredits 
the historical descriptions as unrealistic; if its explanatory task is 
predominant, it seriously undermines the credibility of the notion as a 
true ground for obligation. 


22 IBP II, II, II, 5. 

23 Cf. e.g. DL III, II, 3. 

24 JBP II, XII. 

25 JBP II, XII, Vffl. 

26 JBP II, XII, IX. 

27 JBP II, XH, X. 
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Some interpreters have welcomed the appearance of historical 
accounts in the work of natural lawyers such as Grotius as the birth 
of a ‘new science of man’, and in this sense Grotius has been her¬ 
alded as a predecessor of David Hume. 28 What is generally over¬ 
looked, however, is the price that Grotius paid for this innovation. On 
the basis of a realistic notion of consent as implied agreement, the 
justificatory potential of his theory is undermined. Natural law ex¬ 
horts us to keep promises. If these promises are understood as tacit 
agreements, natural law in fact admonishes us to abide by a state of 
affairs that we never consciously agreed to, but which have gradually 
been established over the ages. 29 

But such a theory was not at all what Grotius had intended. He had 
set out to refute the sceptical claim that the question of right and 
wrong is decided by customs that are culturally variable and contin¬ 
gent. However, the inner logic of his system of natural law in fact 
allowed scepticism to creep in. By restricting the scope of natural 
law, he had undermined its effectiveness as a weapon against the 
sceptics. When he resolved to choose their battleground, the battle 
was lost. 


5. International pacts 

These conclusions with respect to the role of natural law should not 
be generalised, however, to the field for which Grotius has become 
famous: that of international law. Here indeed there is an important 
task assigned to natural law; here ‘consent’ is no longer the sole 
thread connecting positive law with natural law. And it is in the field 
of international law that Grotius most markedly differs from Suarez. 

There are two differences with Suarez. The first is that Grotius 
restricts Suarez’s two meanings to only one. 30 The ius gentium no 


28 Cf. Forbes, 1975; Haakonssen, 1981; Buckle, 1991. 

“ This insight is useful for our interpretation of Hume as well. If Hume was 
influenced by Grotius at all, he took over only the historical part, not the justificatory 
intention of Grotius’s work. Cf. my review of Buckle: Westerman, 1992, and Wester- 
man, 1994. 

30 In the JP, Grotius did distinguish a primary from a secondary ius gentium, but 
this distinction does not run parallel to Suarez’s distinction, as Rosters (1924, p. 78) 
thinks. Only Grotius’s secondary ius gentium can be identified with Suarez’s primary 
ius gentium. 
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longer includes the laws and practices which different cultures have in 
common. International law is confined to Su&rez’s second meaning of 
the term ius gentium: the ius inter gentes proper, which deals with the 
relations between states. The second (related) difference is that 
Grotius does not conceive of international law as based on custom. 
Unlike Su&rez, Grotius does not assume the moral unity of the human 
race as the source of international law. The ius inter gentes is directly 
based on natural law (and ultimately on human nature). 31 

The underlying purpose of this firm connection between interna¬ 
tional law and natural law is Grotius’s political consideration to put 
an end to a state of affairs in which conflicts between states ‘generally 
have Mars as their arbiter’. 32 A universal framework is required in 
order to regulate the conflicts between competing nations. These con¬ 
flicts cannot be resolved by referring to customs as the expression of 
a brotherhood of mankind, because that is exactly what is lacking in 
international conflicts. 

How can natural law provide for that framework? Partly by the 
same method as in municipal law, by mutual consent: 

[...] by mutual consent it has become possible that certain laws should 
originate as between all states, or a great many states; and it is apparent 
(hat the laws thus originating had in view the advantage, not of particu¬ 
lar states, but of the great society of states. 33 

Here, the mutual consent of states is consistently dealt with by 
analogy with the consent that links the individual citizens together in 
society. Obviously, in the case of states, this consent is not the 
outcome of tacit and implied agreements, but is to be regarded as 
deliberate consent. The rationale behind this mutual consent is self- 
preservation. Just as individual citizens cannot hope to preserve 
themselves without society, states should enter into agreements in 
order to further their self-preservation. 


31 Van Eikema Hommes correctly criticises those authors (C. van Vollenhoven, 
W.J.M. van Eysinga and B. Fortuin) who maintain that Grotius’s concept of interna¬ 
tional law is grounded in the universal brotherhood of mankind. In the JP it was 
indeed, but in the JBP it is directly grounded in natural law. See Van Eikema Hom¬ 
mes, 1983, p. 63. 

32 JBP Prol. 3. 

33 JBP Prol. 17. 
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In the JBP Grotius elaborates on this theme and explicitly criticises 
those who maintain that individuals and states cannot be compared, 
because nations contain all that is necessary for their preservation, 
whereas individuals cannot live outside society. According to Grotius, 
these people are in error, for 

[...] there is no state so powerful that it may not some time need the 
help of others outside itself, either for purposes of trade, or even to 
ward off the forces of many foreign nations united against it. 34 

States are not autonomous entities. Although to a lesser extent than 
individuals, states also have to rely upon mutual aid. Grotius’s 
mentioning of ‘trade’ here is significant. No doubt, Dutch commercial 
activities had revealed the mutual dependence of states. Because states 
are not entirely self-sufficient, they should enter into mutual agree¬ 
ments. 


6. The right to wage war 

Grotius’s emphasis on mutual consent is responsible for Grotius’s 
fame as the founder of peace. 35 But there is another side, which is 
just as closely related to the need for self-preservation as the necessity 
of mutual agreement. For there is one important aspect in which 
states differ from individuals. Grotius asserts that it is not possible for 
states to forsake their ‘life, liberty and limbs’ in these international 
agreements. The contract inter gentes is entered into because it prom¬ 
ises to ensure the self-preservation of states. This implies that it can 
be revoked as soon as the contract threatens to endanger that self- 
preservation. Whereas Grotius had denied to individuals any right to 
revoke the contract, he emphatically affirms the right of states to 
preserve themselves, even if that involves a breach of contract. 

That is why Grotius, right at the beginning of the JBP, emphasises 
the right to war: 


34 JBP Prol. 22. 

33 Cf. James Brown Scott in his introduction to his edition of the JBP, who writes 
about Grotius that ‘from The Hague he causes judgement to be passed on the nations 
through the Permanent Court of International Justice’ (JBP p. xl). 
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In the first principles of nature there is nothing which is opposed to 
war; rather, all points are in its favour. The end and aim of war being 
the preservation of life and limb, and the keeping or acquiring of things 
useful to life, war is in perfect accord with those first principles of 
nature. If in order to achieve these ends it is necessary to use force, no 
inconsistency with the first principles of nature is involved, since nature 
has given to each animal strength sufficient for self-defence and self¬ 
assistance [my emphasis]. 36 

This is a surprising passage. We have seen that in dealing with 
municipal law, the natural precept that exhorts us to keep promises 
was the most important of all. On the basis of that precept, Grotius 
even denies the citizen any ‘vestige’ of the right to govern after one 
has consented to the alienation of this right. But when it comes to 
states, the natural obligation to keep promises is apparently deemed to 
be less important. And what is more, Grotius even asserts that ‘all 
points’ (i.e. all four primary laws) are in favour of the right to wage 
war. 

We can only account for this apparent inconsistency by referring to 
a conspicuous difference between individuals and states. Whereas 
Grotius thought that individuals cannot live at all without society, 
states can. Although states can hardly flourish in isolation, they can 
nevertheless survive. That is why Grotius maintains that when states 
are threatened by other states in their survival, liberty or property, 
they are no longer obligated by agreements. Indeed, Grotius is merely 
revealing the true character of the four primary principles of natural 
law if he writes that ‘all points’ are in favour of war between states. 

As I noted in section 3 of this chapter, the concept of human 
nature that Grotius actually uses in his description of the role of 
natural law is much more unified that it initially seemed to be. 
Sociability and reason are in practice subordinated to self-preserva¬ 
tion. That accounts for the fact that all four precepts are ultimately 
informed by the need for self-preservation alone. Within the context 
of municipal law, self-preservation of the individual can only be 
furthered by following the precept on promises, thus ensuring socia¬ 
bility. That is why that precept gains an overriding importance. But 
on the international level, all four precepts serve self-preservation of 
states. As such, the precepts can be reformulated as rights, without 


36 JBP I, II, i, 4. 
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any loss of significance. This can be perceived, by comparing the 
function of the precepts on the level of individual citizens with the 
function it acquires on the level of states. 

The natural law to abstain from another’s property, for instance, 
does not inform the individual on how municipal law should be as¬ 
sessed. It assigns to the individual the right to property, but the 
implementation of that right is dependent on the way governments 
regulate property. In both Suarez’s and Grotius’s theories that natural 
precept is only operative within the context of civil society, but does 
not serve to criticise or justify human institutions as such. However, 
on the level of states, the precept plays a role which is more direct. It 
is not dependent on interpretations by public authority, but regains its 
full force as a natural precept. It can be reformulated as the (natural) 
right of states to defend their property against external enemies as 
well as to regulate it within their own borders. The same applies to 
the precept ‘to inflict penalties upon men according to their deserts’. 
As I noted, the precept is of little use for the assessment of positive 
municipal law. But it does acquire significance if we read it as the 
right of a state to punish offenders both within and without its bor¬ 
ders. 

Once we see that the primary laws of nature are deduced from the 
need for self-preservation, they make sense. On the level of the 
individual citizen, only the precept concerning promises directly 
ensures that overriding aim. But on the level of states the right to 
punish, to exact compensation for losses, in short, to have true 
dominium, are all just as important in order to ensure self-preserva¬ 
tion as the obligation to keep promises. In so far as international 
agreements further self-preservation, states should abide by them. But 
a state is absolved from that duty as soon as any of the other three 
rights are endangered by these agreements. 

That is why the passages concerning the inalienability of rights 
only recur in the chapters of the JBP which are devoted to the ius 
inter gentes. I think this fact has been overlooked by Tuck, who 
concludes that the JBP ‘is Janus-faced, and its two mouths speak the 
language of both absolutism and liberty’. 37 In fact, there is no Janus 
face at all here. Grotius’s ‘absolutist’ mouth speaks of the alienability 
of individual rights; Grotius’s ‘liberal’ mouth speaks of the inalien¬ 
able rights of states. It is, however, understandable that confusion 


37 Tuck, 1993, p. 79. 



FROM NATURAL LAW TO NATURAL RIGHTS 173 

might creep in, in view of Grotius’s tendency to speak of states as if 
they are individuals. But both the liberal and the absolutist mouths 
speak the language of self-preservation alone. It is merely the differ¬ 
ence between states and individuals which accounts for the fact that 
the rights of the individual can be alienated, whereas the rights of 
states are inalienable. 


7. Perfect rights 

The function of natural law had always been twofold: it provided for 
a justification of positive law that is congruent with natural law and 
for a derogation of laws which were thought to be conflicting with 
natural law. These two functions are taken over by the concept of 
inalienable rights that is developed by Grotius. Where rights are 
infringed, they serve as a justification of war. But since every state 
possesses those rights, including the enemy, they also serve as a 
limitation of war. 

It is not, then, contrary to the nature of society to look out for oneself 
and advance one’s own interests, provided the rights of others are not 
infringed; and consequently the use of force which does not violate die 
rights of others is not unjust. 38 

And again: 

Right reason, moreover, and the nature of society [...] do not prohibit 
all use of force, but only that use of force which is in conflict with 
society, that is which attempts to take away the rights of another [my 
emphasis]. 39 

It might seem as if Grotius is referring here to ‘individuals’ and to 
civil society. However, these passages figure in the chapter ‘whether 
it is ever lawful to wage war’, and as such refer to states and the 
society of states. 

The term ‘society’ here does not point to an overall-plan. There is 
no integral conception of justice at the basis of the regulation of 
international relations. ‘Society’ merely refers to a context in which 


M JBP I, II, I, 6. 
39 JBP I, II, I, 5. 
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rights are mutually respected. Natural law enjoins the states to protect 
their own rights and not to infringe the rights of others, but is not 
thought to provide for a comprehensive framework in which the na¬ 
tions can converge into a political or moral unity, or into true ‘soci¬ 
ety’ if we understand by that term more than ‘abstaining from that 
which is another’s’. 

We might characterise Grotius’s view of international relations as 
based on the model of what Aristotle called ‘compensatory’ or ‘res¬ 
torative' justice. Restorative justice regulates some of the relations 
which can be established between two parties (if I owe something to 
somebody, I should ‘restore’ it to him). According to Grotius, restor¬ 
ative justice 40 is marked by the regulation of so-called perfect rights. 
A perfect right is something which a person has. Here, Grotius uses 
the traditional term facultas, which we already encountered in Sua¬ 
rez’s work (IV.3). It is defined by Grotius as ‘the right to one’s 
own’. 41 This kind of perfect right is enforceable and legally binding. 

The model of restorative justice which is at the basis of interna¬ 
tional relations is distinguished from ‘distributive justice'. Distributive 
justice 42 deals with the distribution of shares by an agent (e.g. public 
authority) among various persons. In itself, the distinction between 
these two types of justice is traditionally Aristotelian, but Grotius 
adds that distributive justice deals with so-called ‘imperfect rights’ or 
‘aptitudes’. An aptitudo is not legally binding, nor is it enforceable. It 
denotes merely ‘that which is suitable, or fitting’. Connected with 
distributive justice, Grotius writes, are ‘those virtues which have as 
their purpose to do good to other, as generosity, compassion, and 
foresight in matters of government’. 43 One cannot claim a (perfect) 
‘right’ to be treated compassionately. One can only say that it would 
be suitable if a man is treated with compassion in a certain case. 

Because distributive justice is regarded as only dealing with 
imperfect, not with perfect rights, Grotius takes the next step and cuts 
out distributive justice from the realm of law. 44 


40 Grotius calls it ‘expletive’ justice. 

41 JBP I, I, V. 

42 Called by Grotius ‘attributive justice’. 

43 JBP I, I, VIII, 1. 

44 Punishment is also regarded as a (special) form of expletive (restorative) justice. 
Cf. JBP II, XX, II, 1 and 3. 
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To this exercise of judgement belongs moreover the rational allotment 
to each man, or to each social group, of those things which are proper¬ 
ly theirs, in such a way as to give the preference now to him who is 
more wise over the less wise, now to a kinsman rather than to a 
stranger, now to a poor man rather than to a man of means, as the 
conduct of each or the nature of the thing suggests. Long ago the view 
came to be held by many, that this discriminating allotment is a part of 
law, properly and strictly so called; nevertheless law, properly defined, 
has a far different nature, because its essence lies in leaving to another 
that which belongs to him, or in fulfilling our obligations to him [my 
emphasis]. 45 

The focus on restorative justice as the regulation of perfect rights, 
which is expressed here, reflects the shift from natural law into 
natural rights. All four primary laws of nature can be regarded as 
formulations of duties on the part of party A, which correspond to the 
rights of party B. The duty of A to compensate for losses on the part 
of B is nothing else than the formulation of B’s rights. As Finnis 
remarks: 

[...] modem rights-talk is constructed primarily on the implicit model 
of a relationship between two individuals. 46 

If that assertion is right, we can see that Grotius paved the way for 
such a reduction to bi-polar relationships. His emphasis on perfect 
rights goes hand in hand with his emphasis on restorative justice as 
the paradigm-model for law. It cannot be otherwise: on the basis of a 
model of rights and correlative duties, we simply have to dispense 
with the required information about whether we should ‘give prefer¬ 
ence’ to the wise man, or the poor, or our kinsman. Reformulated as 
natural rights, natural law lacks the required substantial principles in 
order to carry out such deliberations. On the basis of Grotius’s 
definition of natural law, there is no room for the Thomistic virtue of 
prudence, not because natural law is too inflexible (as it was in 
Suarez’s work), but because it lacks the very principles which can be 
applied with prudence to everyday decisions. The only task that is left 
to natural law is the formulation of natural rights and the regulation 


45 JBP Prol. 10. 

46 NLNR p. 216. 
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of righteous claims between competing nations in a way comparable 
to that of the judge deciding civil law cases. 47 

The restriction of natural law as pertaining to perfect rights only 
is, I believe, to a large extent inspired by Grotius’s wish to make law 
autonomous as a proper profession, as a discipline of its own, which 
should be separated from politics. This can be judged from Grotius’s 
attack on Bodin: 

I have refrained from discussing topics which belong to another subject, 
such as those that teach what may be advantageous in practice. For 
such topics have their own special field, that of politics, which Aristotle 
rightly treats by itself, without introducing extraneous matter into it. 
Bodin, on the contrary, mixed up politics with the body of law with 
which we are concerned. 48 

If we read the JBP as an attempt to professionalise law, and to 
separate it from politics, it is clear why Grotius had to cut out ‘dis¬ 
tributive justice’ from the sphere of law. Considerations pertaining to 
the distribution of shares inevitably involve political decisions; 
decisions that are made with an eye to external socially desirable 
goals. 49 In order to demarcate law from politics, law should be 
exclusively concerned with the regulation of perfect rights. 


8. The superfluity of a legislator 

We might agree with Finnis that the reduction of natural law to 
natural rights is to be deplored. The disappearance of the concept of a 
natural community as well as the limitation of law to restorative 
justice finally results in a conception of the state as a mere aggregate 
of abstract individuals. Furthermore, the reduction of law to the 
regulation of perfect rights only seems to curtail the scope of reason 
and to reduce it to instrumental reason alone, in which there is no 


47 Cf. Luig, 1996, p. 138: ‘Da sich in Grotius’ Volkerrechtssystem die einzelnen 
Subjekte des Volkerrechts wie Individuen einander gegeniiberstehen, stellt sein 
Volkerrecht zugleich eine Rechstlehre eines natiirlichen Privatrechts dar’. 

48 JBP Prol. 57. 

49 Weinrib, 1995, tries to carve out a niche for private law as an autonomous 
discipline by claiming that restorative justice is the proper basis for private law, 
whereas distributive considerations are ‘contaminated’ with politics. 
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room for moral deliberation about a comprehensive framework 
regulating the distribution of burdens and benefits. 50 

It should be noted, however, that the reformulation of primary 
laws of nature as perfect rights has two important advantages as well. 
It eliminates two awkward problems. The first problem we might call 
the problem of translation by the legislator. On the basis of a concep¬ 
tion of natural law as a body of general natural precepts, the problem 
immediately presents itself that in order to be effective, these general 
precepts have to be translated into more specific precepts, appropriate 
to the regulation of human affairs in particular circumstances and 
societies. We have seen that Aquinas already acknowledged this 
problem and solved it by claiming that the general principles should 
be freely determined by the human legislator. Both Suarez and 
Grotius extended the room for manoeuvre on the part of the human 
legislator by means of their notion of human dominium. However, 
that implies that natural law as such can only play a modest role. Its 
precepts should first be interpreted, specified and translated by public 
authority before they can become operative. This reduces the scope of 
natural law as an instrument for critical assessment, as I have shown. 

However, once these general precepts are reformulated as duties 
corresponding to natural rights, it is possible to circumvent the 
necessity of such a translation on the part of the legislator. In the 
form of natural rights, ‘nature’ can pass its verdict directly. The voice 
of nature is no longer only transmitted through the human lawgiver. 
Grotius has not yet drawn the full consequences of this position. On 
the level of municipal law he remains with in the confines of the 
theory developed by Suarez, according to which public authority is 
the interpreter of natural law. Only on the level of international law 
does Grotius allow for the direct intervention of natural law in the 
form of natural rights, which are perfect and inalienable. Remarkably 
enough, on the level of states the right to property is not thought to 
be dependent on how ‘property’ is interpreted. It is Locke who ex¬ 
tended this solution to the individual citizen as well, and it is in 
Locke’s theory that the full critical potentiality of natural law is 
regained. There, rights are indeed more than privileges that have to 


• 50 See NLNR p. 207; Van Eikema Hommes, 1972, p. 76. Both Max Weber and 
Jurgen Habermas stress the relation between what they call the ‘process of autonom- 
isation of subsystems’ and the emergence of instrumental rationality. Of. Habermas, 
1981,1, II.4. 
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be granted by the legislator on the basis of his interpretation of 
natural law; they are directly derived from nature. 

The second problem that is successfully avoided by the reformu¬ 
lation of natural law as natural rights is the problem of obligation. As 
we have seen in chapter III, this was Suarez’s main problem in 
dealing with natural law. Nature and reason, taken by themselves, 
were regarded to be an insufficient basis for the obligation to follow 
the laws. That is why Su&rez introduced an additional divine will. On 
the theoretical level, it is not easy to see how Grotius can avoid that 
notion. It is true that he thinks that our natural constitution is the 
product of God’s will, but in itself, this move does not make the nat¬ 
ural precepts obligatory. It is one thing to say that God has created us 
sociable, but another thing to derive from that wisdom the obligation 
to act accordingly. 

However, his account of the application of natural law to interna¬ 
tional relations reveals that Grotius can indeed dispense with the 
decree of the divine will. We have seen that in practice sociability 
and reason are subordinated to self-preservation, which is viewed as a 
perfect right. This perfect right is immediately derived from God’s 
will that creation preserves itself. But a right can also be exercised , 
not by God, but by the rights-holder. In Grotius’s theory the perfect 
right of the one necessarily and by itself entails the perfect obligation 
of the other to respect that right. On the level of states, these rights 
are mutually enforceable. This implies that the problem of obligation 
is solved to a large extent. The disappearance of the notion of an 
overall legal framework that deals with the distribution of shares and 
the resolution of that framework into mutual relationships between 
rights-holders has the important advantage of there being no need for 
a will of God as an all-encompassing Sovereign. 

The resolution of natural law into natural rights can therefore be 
regarded as solving problems by discarding them as irrelevant. On the 
level of municipal law there is no need for a human legislator who 
interprets and translates the primary precepts of natural law; on the 
level of natural law there is no need for a divine legislator who 
attaches sanctions to the precepts of natural law. Any attempt there¬ 
fore to return to the notion of an overall system of natural law will 
inevitably hit upon the problem how to account for the legislator, 
whether human or divine. This is indeed the case in both Pufendorf’s 
and Finnis’s theories, as we shall see. 
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9. Conclusion 

Grotius’s theory presents a complex picture, which can best be 
evaluated according to the assumptions of my initial definition (see 
introduction). It is indeed true that Grotius thought that universal and 
eternally valid criteria and principles are grounded in nature (assump¬ 
tion b). But he unequivocally confines the meaning of nature to 
human nature, as we have seen in the preceding chapter. Human na¬ 
ture is conceived to be sociable, reasonable and inclining to self- 
preservation. However, if we look at the principles that are deduced 
from these fundamental traits (the four primary laws of nature), we 
see that they are all informed by the urge to self-preservation alone, 
to which reason and sociability are instrumental. This implies that 
natural law is based upon man’s urge for self-preservation, and dis¬ 
coverable by man’s rational perception of that inclination (assumption 
c). 

These modified assumptions concerning the basis and promulgation 
of natural law are responsible for two—conflicting—tendencies in 
Grotius’s work. On the level of municipal law, the tendency towards 
reduction of the role of natural law, already present in Suarez’s 
theory, is reinforced. This is brought about by Grotius’s identification 
of natural law with Suarez’s natural law on dominium, and by his 
view of society as an artificial union to which people are bound by 
their (implied) consent. This consent cannot be guided by natural law, 
except in the general sense that living in society furthers our self- 
preservation. Natural law only tells us to obey those governments we 
have consented to. This implies that assumption a) that positive law 
can be justified/criticised by means of natural law is curtailed to the 
assumption that it can be justified on the basis of the notion of con¬ 
sent. This, furthermore, implies that we always have a moral obliga¬ 
tion to comply with positive law. Assumption d) requiring a critical 
assessment of positive law in order to make it morally obligatory is 
no longer maintained, since Grotius takes ‘consent’ in a historical 
sense of that word. 

On the level of international law, the precepts of natural law, 
reformulated as perfect rights, play a more direct and also a more 
important role. They are no longer translated and interpreted by 
public authority. States should abide by all four primary laws, which 
can be regarded as duties correlative to (perfect) rights of other states. 
These rights are mutually enforceable. This implies that international 
law is directly guided by natural law. Assumption a) that positive law 
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should be justified/and criticised by means of these natural rights, as 
well as assumption d) concerning the moral obligation of states to 
abide by international regulations which are justified in terms of these 
rights are the basis of Grotius’s entire theory of international law. 

The difference between natural law and natural rights therefore 
seems to be crucial. Whereas natural law threatens to lose its critical 
potential, a theory of natural rights seems to allow for a scope of 
critical assessment which had been absent even in the writings of 
Aquinas. 



CHAPTER VII 


PUFENDORF’S DIVINE CONDUCTOR 


It has been Pufendorfs fate to become known either as a predecessor 
or as a successor, who is seldom studied as a legal philosopher in his 
own right. Pufendorf himself already tried to refute the widespread 
view that he was mainly the follower of Grotius. In the preface to his 
main work, De Jure Naturae et Gentium (JNG), 1 he writes: 

[...] however much we cherish the fame of that man, so much so that 
we have been accorded the special designation of his ‘Son’, it must 
after all be acknowledged that he has entirely omitted not a few mat¬ 
ters, some he has accorded but a passing touch, and introduced some 
other matters, which prove that after all even he was only a man. 2 

Nevertheless, his frequent mentioning of Grotius, John Selden and 
Thomas Hobbes, as well as his minute discussion and criticism of 
these authors must have contributed to the fact that Pufendorf was 
above all praised for his didactic qualities. The translations of his 
books were used as textbooks at universities in France, Scotland, and 
Holland, and they influenced generations of lawyers and philosophers 
to come. And that is one of the reasons why nowadays he is frequent¬ 
ly studied as one of the major ‘influences’ on Kant, Locke, Rousseau, 
and Adam Smith, who devoted approving footmarks to Pufendorf. 

Even in those studies that do treat Pufendorf as an independent 
natural lawyer, he is seldom presented as an original thinker. Krieger, 
for instance, characterises him as a ‘mediator’. 3 But between what 
does Pufendorf mediate? Welzel regards Pufendorfs theory as a re¬ 
conciliation between what he calls the ‘existential’ type of natural law 
that had been developed by Hobbes and the ‘idealist’ version of 
natural law designed by Grotius. 4 With the term ‘idealist’, Welzel 
means to designate the role of natural law as an ‘ideal’ standard 


1 Pufendorf, 1688. 

2 JNG pref., p. vi. 

3 Krieger, 1965, p. 3. 

4 Welzel, 1951, p. 130. See also Welzel, 1958. 
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against which positive law should be evaluated. With the term ‘exist¬ 
ential’ he refers to the fact that for Hobbes natural law can only be 
implemented in the form of ‘existing’, positive law. 5 

On the basis of my analysis in the preceding chapter, this contrast 
is drawn too sharply. ‘Idealism’ can only be found if we confine 
ourselves to Grotius’s programme as it has been developed in the 
Prolegomena of the JBP. There natural law is praised as an eternal 
and immutable standard against which positive law should be evalu¬ 
ated. But when it comes to the question how natural law in fact is 
used, we have seen that natural law is only effective on the interna¬ 
tional scene, which is conceived as a state of nature written large. On 
the level of municipal law, natural law hardly plays a role as a means 
to assess the moral qualities of the state or its laws. In Grotius’s work 
we witnessed a gap between the programme and its implementation. 

In fact, this implementation comes much closer to Hobbes’s theory 
than to Grotius’s own programme. 6 Hobbes also uses natural law 
mainly as an argument for the necessity of a sovereign state and not 
as a means to determine its substance, 1 but unlike Grotius he openly 
acknowledges this. He discards sociability from human nature, em¬ 
phasises the natural right to self-preservation and only retains the 
precept that covenants should be performed; 8 a precept that can only 
be effective in the context of positive law. The natural laws that 
Hobbes mentions are ‘rules of prudential morality’, 9 technical rules 
people should observe in entering into a contract; 10 they are not 
meant as standards by means of which one can evaluate or criticise 
positive law. Finally, Hobbes does not understand ‘distributive 
justice’ in the Aristotelian sense of the word. Significantly, he under¬ 
stands it as the impartial treatment of an arbitrator. 11 

The main difference therefore between Hobbes and Grotius lies in 
their theoretical ambitions. Unlike Grotius, Hobbes openly and 
consistently deviates from the traditional programme of natural law 
theory and designs his own programme which emphasises not the nat- 


5 Leviathan (Hobbes, 1651) 26, 4. 

6 Also Tuck remarks that ‘we constantly find echoes of Grotius in his [Hobbes’s] 
works’. Cf. Tuck, 1989, p. 52. 

7 Cf. Welzel, 1951, p. 118. 

8 Lev. 15. Cf. also Raphael, 1988. 

9 Raphael, 1988, p. 161. 

10 Cf. e.g. Van Eikema Homines, 1972, p. 86. 

11 Cf. Lev. 15; Raphael, 1988, p. 167. 
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ural qualities but the artificial, man-made character of society, justice 
and moral distinctions. We cannot properly speak of Hobbes as a 
natural lawyer because he no longer thought of natural law as an 
eternal' standard for positive law. 12 

Thus, if we are to regard Pufendorf as a mediator, it is more 
appropriate to regard his theory as an attempt to reconcile Grotius’s 
programme with that of Hobbes. Pufendorf tries to fit Hobbes’s leg¬ 
acy into the traditional conceptual framework of natural law. As we 
shall see in this chapter Pufendorf thoroughly digested Hobbes’s 
innovations. He discards ‘sociability’ from the description of human 
nature, he even extends Hobbes’s theory of the artificial character of 
moral distinctions and endorses—albeit half-heartedly—Hobbes’s 
concept of the state of nature as a means to abstract from cultural 
contingencies. Yet, this does not lead him to deny the existence of an 
immutable standard on the basis of which positive law can be evalu¬ 
ated. Instead, he takes natural law more seriously than Grotius, in the 
sense that he refuses it to be dissolved into a mere collection of 
natural rights. Once more he tries to provide for a unified concept of 
natural law. 

It is this latter attempt which makes Pufendorf interesting for the 
purpose of this book. In the preceding chapter I concluded that a 
theory of natural law has to cope with two problems that are less 
acutely felt by a theory of natural rights: the problem of translation 
and of obligation. We shall see that both problems recur in Pufen¬ 
dorf s work. In this chapter, we shall see that the problem of obliga¬ 
tion poses a serious difficulty for Pufendorf; a difficulty which is 
further enhanced by Pufendorf s particular conception of nature. On 
the basis of that conception, it is not only difficult to account for 
obligation, it is also impossible to conceive of nature as a normative 
order. In the following chapter, we see that the problem of translation 
is responsible for Pufendorf’s difficulty in connecting the human 
normative order to the divine normative order. The upshot is that 
natural law theory finally succumbs to both problems. 

My treatment of Pufendorf is structured along the same lines as 
that of his predecessors. In this chapter, the foundation and the status 
of natural law are examined; the next chapter will deal with Pufen- 


12 Haakonssen remarks that Hobbes’s use of the ‘antiquated language of natural 
law’ mistakenly gave rise to interpretations of Hobbes as a ‘genuine natural lawyer’. 
Cf. Haakonssen, 1996, p. 32. 
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dorf’s views on how natural law can play a role in the assessment of 
positive law and human society. 


1. Weak and wicked 

Like Grotius, Pufendorf turns ‘human nature’ into the proximate 
source for natural law. It enables him, as it had enabled Grotius, to 
reconcile the fundamental freedom of God with the immutability of 
natural law. It is here that Pufendorf follows Grotius most closely. He 
asserts that God has been free in creating mankind as He saw fit, but 
once mankind had been created such as it is now, 

[...] it is no longer possible to believe that He will annul or change the 
law of nature so long as He makes no change in the nature of man 

Natural law is therefore made ‘coeval with the human race’ as Locke 
put it. 14 And since human nature is the starting-point and foundation 
for natural law, Like Grotius, Pufendorf has to present human nature 
in an idealised form, as a ‘rational and social animal’. 15 But whereas 
Grotius had treated this idealised concept as more or less correspond¬ 
ing to reality, Pufendorf is much more aware of the fact that it is a 
theoretical construct. Devoting a chapter to ‘the certainty of moral 
sciences’, Pufendorf writes: 

It is of little consequence here, whether or not the subject of a demon¬ 
strable proposition necessarily exists; but it is sufficient, if, when its 
existence is posited, certain affections are necessarily agreeable to it, 
and it can be shown by unquestionable principles that they are agreeable 
to it. Thus it is of little concern to mathematicians whether a triangle be 
something necessary or contingent, if only they can demonstrate that the 
sum of its angles equals two right angles. 16 

Whether triangles do exist in nature is beside the point. All that 
matters is that statements such as ‘human nature is sociable’ serve as 


13 jng n, III, 5. 

14 Locke, 1661, Essay VII, p. 193. 

15 JNG II, III, 4. 
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‘axioms’, which ‘need no further proof, but merit belief upon their 
own evidence 17 

In chapter V, I argued that Grotius, by taking human nature as a 
proximate source, can short-circuit the discussion about the role of 
God. The so-called ‘impious hypothesis’ holds that the validity of 
natural law is independent from any belief in God. Pufendorf, how¬ 
ever, is not prepared to draw this consequence. He calls Grotius’s 
thesis ‘an impious and idiotic theory’. Law, Pufendorf asserts, is only 
law if it has a superior. 18 Without a superior, law lacks obligatory 
force. According to Pufendorf, people are only obligated if they feel 
constrained to act in the prescribed manner. In other words, if there 
are sanctions attached to the precept. 19 

Pufendorf is evidendy worried that people might not feel con¬ 
strained enough by the perception of human characteristics alone. 
Grotius had argued that people are induced to sociability by a proper 
understanding of their long-term interests. Pufendorf thinks that such 
an understanding is insufficient: 

But if these dictates of reason are to have the force of law, there is 
need of a higher principle; for although their advantage is most mani¬ 
fest, still it alone could never lay so firm a restraint upon the spirits of 
men that they could not forsake such dictates if they should find satis¬ 
faction in disregarding this advantage, or believe that they could better 
consult their own advantage in some other way. 20 

Apparendy, Pufendorf finds fault with Grotius’s hypothesis not 
only because he is afraid of its alleged impiety, but also because he is 
more suspicious of human nature than Grotius professed to be. We 
have seen that for Grotius it was not even necessary to suppose that 
man is naturally sociable. Instrumental reasoning was so important in 
his description of human nature that he could confidendy believe that 
man would be led to a social life on the basis of enlightened self- 
interest alone. 

Pufendorf does not share this optimism. He was Lutheran enough 
to stress man’s corrupted nature. Not only is man weaker than most 
animals, he is also more wicked than other animals, Pufendorf as- 


17 JNG I, H, 3. 

“ JNG II, in, 19. 

19 Cf. JNG I, VI, 14. 
“ JNG II, III, 20. 
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sens. One of the reasons for this greater wickedness is that man’s 
desires are never satisfied. ‘Man’s desire [...] stirs him much more 
often than seems necessary for the preservation of his species’, he 
complains. 21 The desires of man are manifold and unbounded. 

A craving for luxuries, ambition, honours, and the desire to surpass 
others, envy, jealousy, rivalries of wit, superstition, anxiety about the 
future, curiosity, all these continually trouble his mind, none of which 
touch the senses of the brutes. 22 

From this depraved condition of man Pufendorf concludes that man 
cannot live without a true law. And by ‘law’ he adopts Suarez’s 
concept of ‘law-as-precept’: a decree issued by a superior, accom¬ 
panied with sanctions. Without sanctions, the laws of nature would be 
no more compelling than the prescriptions of doctors, Pufendorf 
adds. 23 Reasonable people would surely take medical advice to 
heart, but the kind of beings Pufendorf had in mind cannot be 
entrusted to do so. 

We see here that Pufendorf deviates from the idealised version of 
human nature that had been the starting-point for Grotius’s pro¬ 
gramme of natural law. Instead of departing from the rational and 
social nature of man, Pufendorf engages in a description of human 
nature that is meant to be realistic, and which can be characterised as 
truly Hobbesian. 24 Yet, there are traces of the older conception. In 
his chapter on why mankind needs natural law, Pufendorf also men¬ 
tions the traditional argument that man has been endowed by God 
with noble faculties, such as an immortal soul and dignity, by which 
mankind is elevated above the beasts. These noble faculties should be 
developed, since God gave them ‘not for nothing’. 25 But immediate¬ 
ly after having pointed out that man is elevated above the rest of the 
creation by these noble faculties, Pufendorf proceeds to point out that 
man needs a law, because he is more wicked and more passionate 
than the rest of the creation. And this remains the dominant theme of 
the book. 


21 JNG n, I, 6. 

22 JNG II, I, 6. 

23 JNG II, III, 19. 

24 Cf. Palladini, 1989. 

25 JNG II, I, 5. This passage has induced Behme to interpret Pufendorf as belong¬ 
ing firmly to the scholastic tradition. See Behme, 1996; Behme, 1995. 
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Pufendorf’s sombre view of human nature explains why he had 
stressed the fact that the axiom of human nature is a theoretical 
construct, rather than a realistic description of reality. The problem 
is, of course, that the natural laws that are to be deduced from this 
theoretical construct should serve as standards for the behaviour of 
actual man, not for the virtual actions of a theoretical construct. And 
indeed, a serious attempt to actually carry out such a deduction is 
conspicuously lacking in the JNG. 


2. The orchestra of mankind 

Not only does Pufendorf depart from the traditional assumptions of 
natural law by emphasising man’s fundamental wickedness, he also 
seems to share the scepticist view of mankind, according to which 
man is the product of local customs and cultures. Like Montaigne, 
Pufendorf emphasises the force of customs which ‘when long estab¬ 
lished assume the specious appearance of natural law’ 26 and he 
devotes many pages to the variety of customs that can be found all 
over the world. ‘The Persians married their mothers, and the Egyp¬ 
tians their sisters’, Pufendorf remarks dryly. 27 

But there is not only an extreme variety of cultures, individuals 
also differ from each other: 

[...] among men there are as many minds as there are heads, and to 
each one his own way seems best. 28 

In De officio hominis et civis juxta legem naturalem (DOH) 29 he 
elaborates on this theme: 

Men are not all moved by one simple uniform desire, but by a multi¬ 
plicity of desires variously combined. [...] There is no less variety in 
men’s occupations and habits and in their inclinations to exert their 
powers of mind, as may be observed nowadays in the almost u nlimi ted 
kinds of life men choose. 30 


26 JNG II, III, 9. 

27 JNG II, III, 8. 

28 JNG II, I, 7. 

29 Pufendorf, 1673 

30 DOH I, 3, 6. 
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Whereas Grotius exerted himself in proving that ‘beneath’ or ‘bey¬ 
ond’ this multitude of customs and ways of life there is a universal 
hard core to be found in the essential nature of man, Pufendorf seems 
to abandon this search for uniformity. If there is something ‘univer¬ 
sal’ to be found, it is that human nature is universally passion-ridden, 
variable, diverse and multi-faceted. The theoretical construct Pufen¬ 
dorf has in mind should therefore not only abstract from the wicked 
character of man, but also from the fact that there is no such thing as 
universal human nature. 

Yet, Pufendorf does attempt to derive natural laws from human 
nature, be it that he takes the ‘realistic’ version of human nature as 
his starting-point and not a theoretical construct. He argues for the 
need of natural law in a particularly revealing passage, where he 
claims that natural law, backed by the force of will of a superior, can 
elevate man to a level that is unattainable for the ordinary animal, 
although animals are naturally less wicked than men. The metaphor 
used here is that of the orchestra: 

Now the more voices there are, the more dreadful and unpleasant the 
sound in the ear, unless they unite in harmony. In the same way the 
greatest confusion would have prevailed among men, were not their 
dissimilarity of customs and appetites reduced to a seemly order 
through laws. And yet this variety in another way yields man a remark¬ 
able grace and reward, since out of it, if properly guided, a marvellous 
orderliness and beauty may arise, which could not possibly have come 
from complete uniformity [my emphasis]. 31 

This is an interesting remark. True harmony is polyphony; it arises 
out of differences and contrasts, not uniformity. 32 

Clearly, Pufendorf did not regard harmony as the outcome of an 
organic development. It should be ‘properly guided’. Harmony does 
not grow naturally and of itself; it should be brought about by an 
ordering principle. This ordering principle cannot be positive law, for 
positive law is nothing but codified custom. The conductor who 
ultimately achieves this harmony of voices is God. 


31 JNGII, I, 7. 

32 Kossmann points to the recurrence of this theme of harmony in conservative 
political thought, e.g. in Elie Luzac. Cf. Kossmann, 1987a. 
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One might say that to a certain extent Pufendorf remains loyal here 
to the programme of natural law. For indeed, it is on the basis of 
human nature (as weak, wicked and variable) that natural law is 
erected. But the relation between human nature and natural law is 
different. Aquinas had claimed that natural law served to realise the 
inclinations inherent in man’s nature. The break-down of teleology 
induced Suarez and Grotius to assert that natural law should point out 
which actions agree with human nature. But Pufendorf claims that 
natural law serves as a corrective counterweight, so to speak. Human 
nature should be harmonised by natural law. Such a relation between 
human nature and natural law, however, is incompatible with the 
mathematical analogy. From a triangle it can only be deduced that the 
sum of its angles equal two right angles; not that they should equal 
three right angles in order to correct its properties. 

So if we read Pufendorfs plea for sociability, he by no means 
refers to a trait inherent in human nature, but as a trait man should 
develop. Speaking about ‘the basis of natural law’, Pufendorf writes: 

It is quite clear that man is an animal extremely desirous of his own 
preservation, in hims elf exposed to want, unable to exist without the 
help of his fellow-creatures, fitted in a remarkable way to contribute to 
the common good, and yet at all times malicious, petulant, and easily 
irritated, as well as quick and powerful to do injury. For such an 
animal to live and enjoy the good things that in this world attend his 
condition, it is necessary that he be sociable [...] [my emphasis]. 33 

When Pufendorf speaks about ‘man’s social nature’ 34 he means noth¬ 
ing more than that human nature is such that it needs society. 3S By 
turning sociability into an imperative, Pufendorf puts an end to the 
uneasy and ambivalent position sociability had occupied in Grotius’s 
theory. 


33 JNG H, III, 15. 

34 Ibid. 

35 1 agree here with Palladini: 1989, p. 6, and 1990. 




190 


CHAPTER VU: PUFENDORF 


3. Law versus rights 

Whereas Grotius thought that the imperatives were inherent in the 
characteristics of mankind (God willed these traits to exist in us and 
therefore he wills us to act conformingly), Pufendorf places these 
outside human nature. Human nature as such can only indicate that 
we need to be sociable; but it cannot oblige us to sociability. 

We might attribute this view to Pufendorf’s mixture of Luther¬ 
anism, scepticism and Hobbesianism, but it is worthwhile to keep in 
mind that the introduction of the additional will of God is a re-intro- 
duction of the concept. We have seen that also Suarez opts for this 
solution. Although Suarez did not share Hobbes’ bleak vision of man, 
he introduced an additional obligation, coming directly from God. 
Apparently, we have to do here with a forced move, that can be ex¬ 
plained by constraints within the theory itself. Both Pufendorf and 
Suarez felt that nature, taken in itself, could not be the sole founda¬ 
tion for natural law. Of course, we should take into account that the 
two men had a different concept of ‘nature’ in mind. Suarez thought 
of Vazquez’s concept of ‘rational nature’ as an eternal order, regulat¬ 
ing God’s creation. Pufendorf refers to the Grotian notion of nature 
as ‘human nature’. But these concepts of nature are criticised by both 
Pufendorf and Suarez along the same lines. Both men maintain that 
the rational perception of natural properties alone does not give rise 
to obligations. 

I thi nk that the similarity of Suarez’s and Pufendorf s objections 
points to an underlying assumption they shared, an assumption which 
was not maintained by Grotius, who consequently did not perceive 
any difficulty here. This assumption has to do with the underlying 
conception of law. Grotius conceived of natural law as a set of duties 
correlative to natural and perfect rights. The laws that enjoin us to 
abstain from another’s property, to punish transgressors of natural 
law, to compensate for losses inflicted by our faults, and even the law 
that we should fulfil promises, can all be deduced from our natural 
right to self-preservation. Here, the difference between law and right 
is that the law of nature universalises the perfect rights of the various 
partners. If I have a right to further my self-preservation, reason tells 
me that other people have the same rights. On the basis of this ra¬ 
tional perception of other people’s rights, a natural law can be formu¬ 
lated, which seeks to co-ordinate the right-claims of the various 
partners. That is why Grotius proposes to confine the term ‘law’ to 
the rules pertaining to the regulation of perfect rights only. 
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Both Suarez and Pufendorf, however, conceive of natural law as 
much more than a universal formulation of perfect rights. According 
to Pufendorf: 

[...] the term laws includes not only the things that pertain to justice 
properly speaking, as it regulates by a perfect obligation our attitudes 
towards others, but also the things which are concerned with other 
virtues and terminate in the agent himself. 36 

Not only does the natural law comprise both the duties ‘towards 
others’ and the duties we have ‘towards ourselves’, 37 also those 
duties ‘towards others’ entail a broader spectrum of virtues than in 
Grotius’s version of natural law. In DOH, Pufendorf elaborates upon 
the latter by mentioning three types of such other-directed duties. 
Whereas the first two match the Grotian universalisation of natural 
rights (not to harm others, and to treat others as equals) the third 
clearly deviates from that familiar path. Pufendorf writes there: 

It is not enough not to have harmed, or not to have slighted, others. We 
must also give, or at least share, such things as will encourage mutual 
goodwill. 38 

This goodwill can be achieved by being useful to others, by benevol¬ 
ence, and by being grateful for that benevolence. 

The inclusion of the latter type of obligations explains why Pufen¬ 
dorf was in need of an additional divine obligation to perform these 
duties. For of course the first two kinds of duties have to do with the 
mutual—perfect—rights of people. The duty to abstain from another’s 
property and not to harm others can be enforced by the other part¬ 
ners, whose rights we violate if we do not perform these duties. But 
nobody has a perfect right to gratitude or benevolence. Such obliga¬ 
tions cannot be enforced by equal others. They can only be enforced 
by a superior. In the case of natural duties (as opposed to the duties 
of a citizen), this superior can only be God. 

We see therefore that a wider conception of law, including imper¬ 
fect duties, requires the assumption of a superior. But such a wider 
conception also reverses the order of priority between law and rights. 


36 JNG I, VI, 4. 

37 JNG II, III, 24 

38 DOH I, 8, 1. 
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As we have seen in the preceding chapter, Grotius’s formulation of 
the four primary precepts of natural law is essentially based on his 
conception of perfect natural rights. These precepts reformulate these 
rights as duties. In practice, Grotius took the existence of rights as the 
starting-point for the formulation of law. Pufendorf, like Suarez, 
reverses that order. He maintains that rights can only be derived from 
a superior law. They cannot be conceived to exist prior to law. 
Pufendorf explicitly criticises Grotius for having presupposed ‘the 
existence of something just and right before a law and norm’. This 
would entail the view that natural law merely points out ‘a right 
already existing’. 39 This view is not acceptable to Pufendorf. Rights 
presuppose a law from which they are derived; not the other way 
round.'' 0 As we shall see in the next section, this view is further 
developed in Pufendorf’s theory of moral entities. 

Of course, a lot more can be said about the relationship between 
natural law and natural rights. But for my purpose it is sufficient to 
argue that it is apparently only in the form of universalised rights that 
natural law can live up to the traditional ideal that the rational percep¬ 
tion of nature carries with it sufficient obligatory force. Of course it 
is an illusion: it is not natural law which enforces those rights, but the 
other partners, equally entitled with rights. Or more precisely, it is 
the risk that others might enforce their rights in a way that is unpleas¬ 
ant and unprofitable for us in the long run that induces us to respect 
those rights. In this sense one can indeed agree with Grotius that 
reasoning alone induces us to act according to natural law. He only 
needs to suppose that men are capable of instrumental reasoning. On 
the basis of calculation men will act according to natural law. 

Such instrumental reasoning, however, is not sufficient for those 
who try to provide for a concep^t of natural law that comprises more 
substantial precepts than ‘abstaining from that which is another’s’. 
Such a broader concept of natural law requires a broader concept of 
rationality: men should be assumed to take into account other people’s 
needs as well. Suarez already had his doubts about that capacity, but 
for Pufendorf it must have sounded like a fairy-tale. He therefore 
maintains that the rational perception of nature is not sufficient 
ground for obligation. 


39 JNG I, VI, 4. 

40 Cf. also Haakonssen, 1996, pp. 40-1. 
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4. Moral entities 

Both Pufendorf and Suarez feel that the rational perception of nature, 
whether ‘rational nature’ or ‘human nature’, does not oblige people to 
follow the dictates of natural law. Both men maintain that the rational 
perception of nature alone does not produce any norms. Both think 
that the perception of natural facts does not produce ought-statements 
(cf. III.5-6). 

But Pufendorf stretches his criticism even further. Suarez had 
maintained that although nature is not a sufficient foundation for 
natural law, it is nevertheless a necessary foundation. To him, nature 
provides the basis for natural law, God’s reason its promulgation and 
God’s will its obligatory force. But Pufendorf denies that nature can 
be considered as the basis of natural law. It is not even a necessary 
foundation of natural law; nature has nothing to do at all with natural 
law! 

This is quite disturbing for a man who occupied a chair in natural 
law. But in fact, he states this view in the very beg inning of the JNG, 
even before he writes about the necessary obligatory force of natural 
law. There, Pufendorf makes the important distinction between what 
he calls ‘moral entities’ (entia moralia), and physical entities. This 
distinction is taken from his teacher, the mathematician Erhard 
Weigel (1625-99), 41 and is developed by Pufendorf. The most import¬ 
ant difference is that whereas physical entities are created, moral 
entities owe their existence to imposition ( impositio ): 

For they do not arise out of the intrinsic nature of the physical prop¬ 
erties of things, but they are superadded, at the will of intelligent 
entities, to things already existent and physically complete [...], and 
indeed, come into existence only by the determination of their 
authors. 42 

This passage suggests that the choice for the word ‘entia’ is unfortu¬ 
nate. The idea is that there are physical substances, or substrata, to 
which a normative aspect is added. It would therefore be more 
appropriate to speak of moral properties rather than entities. This 
Pufendorf concedes: moral entities ‘do not exist of themselves’ and 


41 Cf. Rod, 1970, pp. 76-81. 

42 JNG I, I, 4. 
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‘should not be classified as substances, but rather as modes’, he 
writes. 43 But he justifies the terminology by pointing out that an 
analogy with physical substances has some heuristical value. 44 

These ‘modes’ are not generated by nature itself, they can only be 
added by intelligent beings, be it God or men, who have the intellec¬ 
tual power to add a normative aspect to nature. The necessity of 
impositio by an intelligent being in order to turn nature into a mean¬ 
ingful normative reality therefore not only applies to natural law, but 
to all kinds of norms and laws. The norms that regulate our daily 
lives are likewise the product of impositio ; they are imposed by the 
free will of man. In the following chapter we shall examine this 
impositio Humana more fully; here we focus solely on the conse¬ 
quences of this view for the concept of natural law. 

To what extent is this distinction between nature and God’s imposi¬ 
tion, although phrased in unusual terms, really a new one? As we 
have seen in III.5 Suarez had also criticised Vazquez by maintaining 
that the divine judgement should intervene in order to turn nature into 
a normative and meaningful reality. To Suarez, too, God’s reason is 
the sine qua non for law. Although Suarez is ambiguous about the 
precise role of God’s reason, he seems to maintain the view that God 
should discern the agreement or lack of agreement of certain actions 
with nature. If that interpretation is correct, it is Suarez’s view that 
reason expresses what is already there. God’s judgement leads to 
statements about the nature He had created. 

Pufendorf’s claim is stronger: divine reason not only discovers or 
expresses moral entities, but invents them. God should add something 
to nature in order to turn it into a normative reality. That is why he 
speaks of divine imposition as indispensable for the existence of 
natural law. It is not only necessary in providing natural law with 
obligatory force; without imposition there is not even a norm, let 
alone an obligatory law. 

This is an extraordinary view for a natural law theorist. The 
creation by itself is no longer the basis for natural law. God should 
add moral entities to his creation. How can we reconcile this idea 
with the notion that natural law is coeval with the human race? As I 
remarked in the first section of this chapter, Pufendorf repeats Gro- 
tius’s view that by creating mankind God supplied for natural law. 


43 JNG I, I, 6. 
44 ING I, I, 5. 
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That doctrine has clearly no need for an additional imposition. 
Instead, the creation of man entails the imposition of natural law. 45 
The solution that Pufendorf offers is that God created man as ‘an 
animal which could not be preserved alive unless he observed the 
natural law’. 46 God created man as an animal in need of law. He 
supplies for this need by His imposition. But this solution drastically 
limits the information nature can provide us about natural law. On the 
basis of man’s natural disposition, we can only say that some sort of 
law is necessary. We cannot infer from nature what the substance of 
that law is. 

There is a certain parallel here with Grotius and Hobbes, be it on a 
different level. For them, natural law had served as an argument for 
the necessity of a sovereign civil state, not as a means to determine 
its substance. Pufendorf extends this view to the level of natural law 
itself. Human nature only points to the necessity of natural law, but is 
silent on its substance. Where Hobbes had argued that it was for the 
sovereign ruler of a commonwealth to determine the substance of civil 
law, Pufendorf claims that it is to God alone to determine the sub¬ 
stance of natural law. 

So human nature is silent on the question what kind of natural laws 
we are to follow. God is assigned the important task of imposing 
natural law and determining its contents. The reason for that is not, I 
believe, because Pufendorf feared the impious consequences of intel- 
lectualism. Although he surely had his motives for turning natural law 
into a respectable science, he could have ensured this respectability in 
other ways as well. He could have stressed, more clearly than Gro¬ 
tius, God’s will as manifest in nature. He could also have stressed, 
less equivocally than Su&rez, the importance of God’s reason in 
making sense of nature. Instead, he adopted the sharp distinction 
between natural and moral entities. 

Why did he decide for that option? One of the reasons might be 
his Lutheranism. On the basis of die view that man corrupted and 
destroyed God’s creation, an additional imperative is needed in order 
to restore that order. But there is another reason as well, which is 
Pufendorf’s concept of nature. 


45 JNGII, III, 5. 

46 JNG II, III, 5. 
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5. Unbridled nature 

In order to understand his view of nature, it is not sufficient to point 
to the development that was already noticeable in Suarez’s work: the 
disappearance of teleological metaphysics. The decline of the belief in 
nature as constantly striving to a certain optimum state of affairs had 
led Suarez to deny the view that the rational perception of nature by 
itself can give rise to any norms. But it did not bring him to deny that 
reason and nature are necessary elements of the foundation of natural 
law. 

Pufendorfs conception of nature is even further removed from 
traditional teleology. Not only does he deny the constant striving to 
ends, he discards the idea that any order can be found in nature. 
Animals, Pufendorf asserts, ‘enjoy a liberty unrestrained by law’ 47 
and he understands by liberty ‘negative liberty’ in the sense coined by 
Isaiah Berlin, as absence of impediments. 48 Only man is bound to 
God’s law; the rest of nature is unbridled. In dramatic terms Pufen¬ 
dorf depicts the life of animals as utterly cruel. In contrast to the 
passages in which he had asserted that man is even more wicked than 
animals, he warns the innocent spectator of nature not to be misled by 
appearances: 

Puppies play happily together, but throw a piece of meat among them, 
and at once you will see them fighting with one another. 49 

They even have no sense of ownership: 

Since they know no laws of ownership, on the gnawings of their hunger 
they often fight fiercely for what is common to all, and no sense of 
propriety prevents their seizing what others had stored up for their own 


Pufendorf also explains why animals have no law to guide them: 

For there seemed no need of great care in fostering and guarding die 
security of animals, which are not only produced by nature, in such 


47 JNG II, I, 4. 
« Berlin, 1958. 
49 JNG n, I, 4. 
30 JNG n, I, 4. 
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great numbers, with high fecundity and little effort, but which also are 
without an immortal soul, their life coming only from a minute disposi¬ 
tion and motion of particles of matter. And the Creator is pleased to 
manifest His power in producing and destroying them. 51 

Here nature is a scene of waste without any sense or order. The Car¬ 
tesian flavour of this passage is coupled with the notion of nature as 
capricious. It is impossible to find order or harmony within nature. 
Nature is an aggregate of shrill voices, untempered by any ordering 
principle. In the midst of this noise, man alone can understand the 
instructions of the divine conductor. 

In this sense we might say that this concept of nature is the reverse 
of that of Su4rez. Whereas in Su&rez’s philosophy the dynamic con¬ 
ception of nature is frozen into a perpetual ‘state of affairs’ that can 
only be understood by theoretical reason, Pufendorf s view, like that 
of Hobbes, is that of nature as perpetual motion. On the surface of it, 
we might welcome this emphasis on motion as a return to the dy¬ 
namic picture Aquinas had sketched. But of course Pufendorfs 
motion is no longer understood as a movement towards a natural end: 
it is only brought about by antecedent causes: the ‘motion of particles 
of matter’. 52 

It is in Pufendorf’s work that we witness the consequences of the 
shift from a teleological view towards a causal one. The replacement 
of ends by causes turns nature into a meaningless whole. If we are to 
discern any normative value in nature, it is only because intelligent 
beings put it in there. 

Of course, Pufendorf does not deny that as far as we are physical 
beings, we participate in that world of perpetual motion of causes and 
effects. But Pufendorf never tires to point out that this has nothing to 
do with morality. Moral ideas are not innate. There is nothing in our 
physical appearance that points to a natural disposition towards a 
morally good life: the fact that our cheeks blush when we feel 
ashamed does not prove a connection between nature and morals, he 
writes, since we also blush when merely our reputation is at stake. 53 


51 ING II, i, 4. 

92 Denzer, 1972, pp. 60-6, gives a good overview of Pufendorfs conception of 
nature. About the influence of the new mechanical concept of nature on natural law 
theory in general cf. Tully, 1988a. 

93 JNG I, II, 7. Haakonssen, 1996, p. 41, remarks that it is this anti-essentialism 
that explains ‘Pufendorfs fear of considering rights as primary over law’. 
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6. The sovereign legislator 

The denial of the possibility that nature might provide us with clues 
on the basis of which we might discern good and evil led Pufendorf 
to emphasise the importance of explicit legislation. It is only on the 
basis of an explicit law or generalised norm that we can arrive at 
moral distinctions. Unequivocally Pufendorf asserts: 

[...] that reason should be able to discover any morality in the actions 
of a man without reference to a law, is as impossible as for a man bom 
blind to judge between colours. 54 

The actions of man would be indifferent, i.e. neither good nor evil, 
‘if every law both divine and human were removed’. Morality is not 
generated by nature, but only perceptible on the basis of norms that 
are imposed or added to nature, in Pufendorfs terminology. 

Here again we see the influence of Hobbes and again his insights 
are translated to the realm of natural law. Hobbes had maintained that 
concepts like ‘justice’, ‘equity’ and ‘moral virtue’ could only acquire 
any sense on the basis of the—civil—laws issued by the sovereign. He 
held that indeed civil law is the sine qua non for moral distinc¬ 
tions. 55 Pufendorf transports Hobbes’s views on civil law to the 
realm of natural law. We have already seen this happen in Pufen- 
dorf’s argument for the necessity of natural law, rather than its 
substance (section 4). Now he claims that it is only within the frame¬ 
work of natural law that we are able to arrive at moral distinctions. 
And finally, as we have seen, he emphasises the need for coercive 
authority that attaches sanctions to law. One might conclude that 
Pufendorf’s God performs the same function as Hobbes’s sovereign. 

This God, like Hobbes’s temporal sovereign, is not bound to any 
‘higher law’. Since all law arises from the impositio of an intelligent 
being, and since we should not suppose that there is an intelligent 
being apart from ourselves and God, God is completely free. Accord¬ 
ing to Pufendorf: 


54 JNG I, II, 6. 

55 Lev. 26, 4. 
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A liberty unfettered and free from every encumbrance and restriction 
belongs to the most Good and Great God alone 

This view leads him to attenuate the claim that natural law is eternally 
valid: 

[...] such eternity should not reach beyond the imposition of God, or 
the origin of the race of man. 57 

It is only by contrast with the changeable positive laws that we can 
speak of natural law as ‘eternal’. 58 

Leibniz was incensed by this notion. In a fierce and also rather 
witty criticism of Pufendorf he wonders how, on the basis of such a 
theory, one can say that God is just. If ‘just’ derives its meaning from 
a law, and if we deny that God is bound by any higher law, the 
epitheta with which we adorn God are meaningless. We can only 
praise God as being just if we assess his conduct with reference to 
‘eternal truths’. 59 Whether or not we can praise God as just is not a 
mere theological trifle. In order to determine whether we should obey 
God’s law, it is necessary that God is conceived as an authority and 
not merely as an arbitrary power. We are not bound by the laws of 
some God who is unjust. 60 

At first sight it seems as if we are back here at the familiar dis¬ 
cussion between voluntarism and intellectualism. Once again all seems 
to revolve around the question whether God should be conceived as 
teacher or as legislator. But there is more to it than a mere repetition 
of moves on the eternal chess-board of natural law. The old-fashioned 
voluntarist had claimed that God has willed to create nature such as it 
is. It seems as if Pufendorf repeats that position when he tells us that 
by creating the human race, God created natural law. But his theory 
of moral entities tells us otherwise. God’s intentions cannot be read in 


56 JNGII, I, 3. 

57 JNG I, II, 6. 

M Ibid. 

59 Leibniz, 1706, p. 71. 

“ For a discussion of Leibniz’s criticism and the reply by Barbeyrac, see Schnee- 
wind, 1996. 
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nature at all. God is supposed to have added a law to nature. 61 
Pufendorf’s voluntarism is much more radical than the older variety. 
The older voluntarist position could always be refuted by the claim, 
that whether God’s will or reason was at the basis of nature, his 
intentions could always be read and understood by an investigation of 
nature. This path was chosen by Grotius. But it is now blocked. 

In fact, Pufendorf’s theory about law as impositio can be read as a 
criticism of the distinction between natural law and positive law as 
such. If law is not (im)posited, it is not law at all. That implies that 
all law is positive law. And indeed, Pufendorf implicidy criticises 
Grotius’s distinction between natural and positive law when he writes: 

[...] we feel that we need not declare, with certain writers, that some 
things are noble or base of themselves without any imposition, and that 
these form the object of natural and perpetual law, while those, the 
good repute or baseness of which depends upon the will of a legislator, 
fall under the head of positive laws. For since good repute, or moral 
necessity, and turpitude, are affections of h uman actions arising from 
their conformity or non-conformity to some norm or law, and law is the 
bidding of a superior, it does not appear that good repute or turpitude 
can be conceived to exist before law, and without the imposition of a 
superior [my emphasis]. 62 

This passage reveals the paradoxical outcome of Pufendorf’s enter¬ 
prise. His serious attempt to turn natural law into a genuine law 
which should serve as a framework for moral distinctions and which 
should be endowed with obligatory force in fact boils down to the 
dismissal of natural law. 

The emphasis on God as the legislator of natural law also seriously 
undermines Pufendorf’s own demarcation between natural law and 
divine positive law. In the preface to the DOH, Pufendorf claims that 
whereas natural law depends on ‘right reason’, the ultimate founda¬ 
tion of positive divine law is ‘God’s command’. 63 This statement, 
however, does not match with his theory of impositio, which main- 


61 This is insufficiently recognised by Haakonssen, 1996, p. 38, who writes that 
God ‘created a moral world which has certain permanent features, namely those of 
basic human nature’. Such a view would have been in line with Grotius’s theory. 
However, Pufendorf claims that God superadded a law to His creation. 

42 JNG I, H, 6. 

63 DOH p. 7. 
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tains that ‘right reason’ is unable to discern right and wrong indepen¬ 
dent of God’s law, which is imposed and superadded to nature. The 
theory of imposition makes natural law dependent on God’s command 
in just the same way as divine positive law. 

The only difference therefore between positive divine law and 
natural law concerns their contents. Positive divine law has a wider 
scope: it reveals our duties towards God, seeks to ensure our future 
salvation, is not confined to worldly affairs, and focuses on inner 
thoughts as well. 64 Natural law is more limited in scope because it 
deals with worldly affairs and external actions only. But this distinc¬ 
tion merely concerns the content of both bodies of law. Unlike Gro- 
tius, Pufendorf does not differentiate between natural and divine law 
on the ground of their different foundation. Both natural and divine 
law ultimately rest on God’s imperatives. That is why it appears dif¬ 
ficult to maintain that ‘the doctrine of natural law [...] has nothing to 
do with theology’. 65 Although it is true that Pufendorf claims that 
natural law should be accessible to human reason, both disciplines are 
erected on the same logical foundation. 66 


7. The two faces of man 

The sharp distinction between nature as a senseless and purposeless 
whole and morality as the product of the imposition by intelligent 
beings seems to exclude a serious theory of natural law. The investi¬ 
gation of nature leads to natural science, the investigation of human 
nature leads to what we nowadays might call social sciences, whereas 
an eternal standard for morality can only be provided by theology. 

These conclusions are at odds with almost anything that Pufendorf 
asserts about his programme of natural law. Time and again he em¬ 
phasises that the science of natural law is a genuine ‘science’, a 
‘discipline’ which is independent from theology. He firmly criticises 
theologians in the preface to the JNG whom he accuses of meddling 
into affairs in which they have no authority at all 67 and he goes to 
all lengths in order to argue that certainty can be achieved in the 


64 DOH p. 7. 

65 D’Entrtves, 1951, p. 55. 

“ a. Laurent, 1982, p. 180. 
67 JNG p. vii. 
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science of morals, a science that is founded on the axioms provided 
by human nature. 

Yet, we have seen that all that human nature reveals is the need 
for a law, not what law. How can his scientific ambitions be satisfied 
if he asserts that natural law is no law without God and that nature by 
itself is meaningless? 

There might be an answer to these intriguing questions, but that 
answer is not explicitly given by Pufendorf. The only way out of this 
dilemma is to distinguish the different aspects of man. Man’s physical 
aspects (like the blush on his cheeks; but also his passions and 
unbounded desires) should be sharply distinguished from man’s 
‘nobler faculties’. It is only by the Kantian distinction of a phenom¬ 
enal and a noumenal world that one can make any sense of the claim 
that natural law can be discovered by an investigation of man’s 
nature. If we read ‘human nature’ consistently as ‘man’s noumenal 
aspects’, and if we cut out man’s physical aspects as irrelevant for the 
development of moral standards, it would be possible to rescue the 
programme of natural law. Such a law, however, would have little to 
do with nature and should more properly be called ‘rational law’. 

The problem is that this is Kant’s solution and not PufendorTs. 68 
Pufendorf labels both man’s rationality and his passions as ‘human 
nature’. He persistently denies any innateness of moral ideas or an 
inborn moral sense. If he talks about man’s social nature, he only 
intends saying that man needs society. If he refers to man’s rational¬ 
ity, he does not point to an innate ability to participate in the 
noumenal order, but merely refers to the fact that man is able to 
understand God’s law. Pufendorf, unlike Kant, does not abstract from 
that which links man to physical nature. 

Pufendorf’s distinction between physical and moral entities may 
indeed foreshadow Kant’s distinction between a world of Sein and a 
world of Sollen, 69 but no more than that. Pufendorf keeps talking 
about human nature as a unified whole. A unified whole which stands 
alone in this world, because man is the only being who is required to 
follow the law of God and whose freedom is thereby restrained. Not 
human nature, but God is the axiom which is indispensable for ‘the 
science of natural law’. 


68 Welzel’s interpretation tends to turn Pufendorf into a proto-Kantian (although in a 
convincing manner). His interpretation is criticised by Denzer, 1972,1.4. 

69 Cf. the introduction by Tully to PufendorTs DOH, 1673, p. 22. 
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This axiom seems to invalidate the whole enterprise, but in the 
next chapter we shall see how Pufendorf nevertheless finds room for 
‘a science of natural law’ on the basis of these premisses. 


8. Conclusion 

It seems as if the relationship between Pufendorf and Grotius faith¬ 
fully mirrors that between Suarez and Aquinas. Whereas Aquinas had 
conceived of natural law as based on a unified concept of eternal law, 
in which reason, will and nature could converge, Suarez supplanted it 
by a concept of law-as-precept, issued by a sovereign and accom¬ 
panied by sanctions. This option is rejected by Grotius. Once more he 
tries to base natural law on nature, i.e. human nature, a concept in 
which he tries to reconcile the various competing elements. Pufen- 
dorfs dissatisfaction with Grotius’s concept of human nature is 
similar to Suarez’s objections to Aquinas’s views. Like Suarez, he 
stresses the importance of a sovereign legislator who provides law 
with the necessary obligatory force. So we might say that whereas 
Aquinas and Grotius emphasise the ‘natural’ part of the concept of 
natural law; Suarez and Pufendorf draw attention to the ‘law’ part of 
natural law. 

However, the discussion between ‘naturalists’ and ‘legalists’ is not 
a mere repetition of moves. Pufendorf radicalises the position of 
Suarez. Whereas Suarez still relies on nature as a partial foundation 
of natural law, Pufendorf thinks that natural law can only result from 
the impositio by intelligent beings, be it God or man. This theory of 
impositio is inspired by Hobbes’s view that all moral distinctions are 
artificial in the sense that they can only be made by reference to law, 
as the product of an intelligent being. 

In the process of rebuilding a theory of natural law as imposed by 
God, however, the tightrope that had still linked together reason, will 
and nature, snapped. In Pufendorf’s theory these elements are no 
longer marked by an ever increasing tension; they definitely drift 
apart. On the basis of nature, it is no longer possible to arrive at 
rational judgements about good and evil. Moral distinctions are the 
product of a rational impositio that comes from without and that 
should be added to nature. But even if we have added reason to na¬ 
ture, the mixture cannot be regarded as law. It requires an additional 
obligation, provided by the will of God. It is in the hands of the first 
professor in natural law ever that the concept finally breaks down. In 



204 


CHAPTER VII: PUFENDORF 


the following chapter, we shall investigate how a new and more inter¬ 
esting theory is erected upon its remains. 



CHAPTER VIII 


PUFENDORF’S RECONSTRUCTION OF RATIONALITY 


At first sight, the demise of natural law as a natural law does not 
seem to affect Pufendorf s theories concerning the status of positive 
law. When one peruses his main oeuvre, the similarities with his 
forerunners catch the eye. Like Suirez and Grotius, he emphasises 
the importance of man-made institutions; like them, he stresses the 
fact that natural law mainly plays a role once these institutions are 
introduced by the free will of mankind, and he focuses on contracts, 
oaths and promises by means of which we are bound to obey positive 
law. It seems as if we are once again confronted with a gap between 
the programme of natural law and its implementation. Notwithstand¬ 
ing the fact that Pufendorf has turned natural law into a law posited 
by God, it does not seem to affect his theories about how natural law 
should be used in practice. 

Yet, I shall argue in this chapter that this familiar vocabulary 
conceals some vital differences, which have to do with Pufendorf s 
dismissal of the notion that morals can be deduced from nature. As I 
noted in VII.7, the programme of natural law has in fact split into 
two parts, the ‘natural’ part and the ‘law’ part. In this chapter we 
shall see that the division of the unified programme of natural law 
into these two programmes is reflected in Pufendorf s writings on 
positive law. It leads on the one hand to an investigation of (human) 
nature that is meant to be realistic and empirical; on the other hand it 
tries to provide for moral standards, which are not deduced from 
‘nature’ but from ‘imposition’. Pufendorfs theory can indeed be 
characterised as a mixture of social science and moral theory. 1 


1. The different roles of man 

In the preceding chapter we have seen that to Pufendorf it is by virtue 
of God’s imposition of law that we can speak of natural law. Without 


For the interpretation of Pufendorf as a sociologist, cf. Wolf, 1927. 
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God’s ordering activities, there is only ‘nature’; an orderless scene of 
waste. But not only God imposes moral entities: all intelligent beings 
are able to add norms and values to what otherwise would have been 
a purposeless world. It is by virtue of these moral entities that the 
multiplicity of—natural—needs, desires and passions can be ordered 
and regulated. 

As I remarked earlier, Pufendorf thought of these entities not as 
entities, but as modes ‘superadded’ to a physical substratum. The 
physical world acquires meaning, because we add value to it. It is by 
means of imposition that a mere piece of cloth is turned into a flag, 
and lumps of gold into money. But human beings impose values not 
only on things, but also on human beings. It is by means of human 
imposition that man is—literally—value-laden: human imposition turns 
‘man’ into a ‘person’. 

Persona retains here its old meaning of ‘mask’ that enables an 
actor to play his role: 

So the same man can at the same time represent several persons, 
provided the various functions which attend such persons can be 
simultaneously met by the same person. For although by virtue of 
physical considerations the same person cannot be both husband and 
wife [...], or by virtue of moral considerations cannot be at once master 
and slave [...], yet nothing prevents the same person from being at one 
and the same time in his house the head of a family, in parliament a 
senator, in a court of justice a lawyer [...]. 2 

Time and again Pufendorf stresses that in different situations men can 
assume different roles. Pufendorf hastens, however, to add that ‘the 
imposition which produces real moral persons’ 3 differs from the roles 
of actors in the theatre: whereas the latter serve no other purpose than 
to deceive the spectator, ‘real’ moral impositions should order man’s 
lives. Like God’s imposition of law, man’s imposition serves to order 
the diversity of needs, desires and passions. 

One might be tempted to ascribe to Pufendorf the rather modem 
view that it would be impossible to abstract from these imposed roles, 
and that these roles are constitutive of man. But such a view would 
ignore Pufendorf’s view that human beings do not impose their values 
upon an empty world. Divine imposition is prior to human imposi- 


2 JNG 1,1,14. 

3 JNGI, I, 15. 
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tion. We are therefore not bora as mere physical ‘substrata’ but as 
human beings. Human beings are not like pieces of cloth or lumps of 
gold, because they are already value-laden by God’s imposition. 

This view is at the basis of Pufendorf’s remarks concerning 
abortion. As soon as the embryo in the mother’s womb has acquired 
any ‘human form’, Pufendorf writes, it has the ‘right of not suffering 
injury at the hands of others’ and cannot legitimately be destroyed. 
Before that however, we cannot speak of that ‘mass’ as having sus¬ 
tained any injury. 4 

We should not identify his view with Grotius’s view of man as 
endowed with natural rights. As I argued in VII.3, Pufendorf dis¬ 
misses the view that there are any natural rights before the imposition 
of God’s law. All rights are derived from God’s law. They are the 
result of divine imposition and they cannot therefore be viewed as 
‘natural’ but as ‘moral’ rights. The embryo should be conceived as 
something to which a moral right is added before it is bora. 

This has induced several interpreters to believe that Pufendorf can 
be regarded as a true forerunner of the modem conception of ‘human’ 
rights. 5 These interpreters maintain that the assumption of a moral 
right, which is irreducible to nature, is indispensable for any formula¬ 
tion of universal human rights, which emphasise human dignity, auto¬ 
nomy and liberty. 6 

However, despite the fact that there is indeed textual evidence for 
an embryonal conception of human rights, 7 I do not think that it was 
Pufendorf’s main concern to develop a theory of individual rights in 
the modern sense of the word. He was much more concerned with 
what he called ‘composite moral persons’. These arise when values 
are imposed on groups of individuals. These ‘composite moral per¬ 
sons’ arise 

[...] when several individual men so unite that whatever, by reason of 
that union, they want or do, is considered as one will, one act, and no 
more. 8 


4 JNG I, I, 7. 

5 See Kobusch, 1996; and Welzel, 1958. 

6 If that interpretation is correct, we see at once the difficulty of a concept of 
human rights without the corresponding notion of a divine imposition. If it is not by 
nature, and not by God, how then is our physical substratum provided with any rights? 

7 Eg. jng n, in, 17. 

8 JNG I, I, 13. 
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Pufendorf makes several distinctions in the description of these 
composite moral persons. They can be either public or private, sacred 
or civil, particular or general. Not only the state is such a moral 
person, but also corporations, synods, the church, the army, and even 
the family. This latter addition is surprising. We see here how far 
Pufendorf extends his view on the artificiality of collective bodies. To 
Grotius, only the state was an artificial, man-made institution. The 
family was a natural unit. To Pufendorf, all collective bodies are the 
product of moral imposition by intelligent human beings. 

The elaborate description of these collective bodies reveals, how¬ 
ever, the inadequacy of the antiquated language of ‘substrata’ and 
‘superadded entities’. Groups can hardly be viewed as such a substra¬ 
tum. Unlike the individual human being which is already value-laden 
as soon as it acquires a human form, there are no God-given groups. 
The association of different individuals in a group constitutes the 
moral entity. It is not an addition to an already existent substratum. 
Pufendorf was aware of that problem. In fact, Pufendorf himself com¬ 
plains about the ‘paucity of vocabulary’. 9 We cannot avoid the im¬ 
pression that he struggles to express insights that were relatively new 
at the time he wrote. 10 

Despite the poor vocabulary, Pufendorf makes clear that we should 
conceive of these ‘composite moral persons’ as leading a life of their 
own. They are not to be viewed as a simple aggregate of individuals 
and their rights. Instead, these collective bodies may 

[...] obtain some special privileges and rights, which individuals as 
such in that body cannot claim or secure for themselves. 11 

As we shall see further on, this view of composite persons lies at the 
basis of his concept of the social contract. The power of the sover¬ 
eign, instituted by the contract, should not be regarded as the sum of 
natural rights, as Grotius and also Locke maintain. It is not even 
regarded as the sum of individual moral rights, imposed by God. 
Pufendorf’s theory of imposition leads him to the view that these 


9 JNGI, I, ll. 

10 Although PufendorFs views seem to be inspired by Althusius, who also con¬ 
ceived of man as assuming different roles being a member of various communities and 
associations at the same time. Cf. Kossmann, 1987b, p. 108. 

" JNG I, I, 13. 
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rights are created (or more precisely: ‘imposed’ by human imposition) 
as a result of that union. 


2. The state of nature 

According to Pufendorf, the whole social world in which we live can 
be regarded as the result of human imposition of moral entities. Man 
is conceived of as being able to play different roles in different 
situations and contexts, which are themselves the product of human 
imposition as well. In short, the whole social fabric is an artefact. In 
this sense Pufendorf is more radical than Hobbes, who only viewed 
the establishment of sovereign authority and the moral distinctions 
that are derived from its laws as a product of man’s artifice. 

This extension of man’s artifice from politics to human culture as a 
whole can be said to be responsible for the curious concept of state of 
nature that Pufendorf uses. At first sight it seems as if he adopts the 
Hobbesian and abstract version of that concept, which serves as an 
analytical tool to justify public authority by pointing out its function 
in human society. Pufendorf is clearly attracted by the scientific 
ambitions of Hobbes’s theory. In the very beginning of his essay De 
Statu Hominum Naturali (SHN), 12 he writes: 

Those who busily investigate the make-up of natural bodies do not 
consider it sufficient to inspect only the external appearances that 
immediately meet the eye at a first glance; rather, they also make 
extraordinary efforts to probe those bodies more deeply and to analyze 
them into their component parts. 13 

But what does Pufendorf want to investigate precisely? Not only the 
institution of the sovereign. He wants to unravel the rationality of all 
human artefacts. Pufendorf s state of nature therefore not only serves 
to abstract from civil authority, but from all human impositions, i.e. 
from culture as such. This, however, leads him to a version of the 
state of nature that is much closer to Grotius’s account of primitive 
society than to Hobbes’s fiction. 


12 Pufendorf, 1678. 

13 SHN 1. 
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Grotius had used the state of nature, not as an abstract analytical 
tool, but as a realistic concept, as primitive society, a state in which 
all conveniences and luxuries are lacking. His historical description of 
the state of nature served two goals. In the first place it had to explain 
the development towards a more refined mode of life. In the second 
place it served as a lesson: the state of nature served to gauge the 
immense advantages of civilised society as a state in which commerce 
can flourish and luxury becomes available. 

In a curious blend of the two concepts, Pufendorf does all he can 
to depict the state of nature as realistically as possible. How did the 
first human beings come into existence? As children or as fully-grown 
men? And if the former, how could they have survived without arts 
or skills, if not ‘some brute animal miraculously offered them its 
breasts’? 14 And if the latter, can it be that they invented all these arts 
and skills by themselves? How is it possible that man started to clothe 
himself, if we see that immediately after the Fall they only ‘wove 
aprons for themselves out of fig-leaves’? Surely God must have taught 
them these things! 15 

But even where he confines his account to the Hobbesian fiction of 
a state without any civil law, he cannot restrain himself from giving 
descriptions that are meant as historical explanations and not as a 
starting-point for a political analysis in the sense of Hobbes. Pufen¬ 
dorf immediately remarks that a state of nature where ‘everyone is 
taken to be entirely his own master and free from any other’s author¬ 
ity’ 16 is a ‘conceptual fiction’. Of course, Hobbes had designed it as 
such, but Pufendorf points out that man never had ‘a right to every¬ 
thing’ because he has always been bound by a Creator. Besides, men 
had always lived in families. 17 A ‘real’ state of nature therefore can 
emerge ‘only when humans started multiplying into different families 
separated from one another’. 18 

Time and again we see that Pufendorf reverts to the idiom of a 
descriptive sociologist or historian, thereby hampering the scientific 
task he had set himself, in which the state of nature figures only as an 
analytical tool. The history he tells us is a history of ongoing 


14 SHN 4. 

15 SHN 5. 

16 SHN 7. 

17 Inconsistently, Pufendorf refers here to the family as a natural unit and not as an 
artificial ‘composite moral person* as he had done in JNG I, I, 13. 

18 SHN 7. 
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civilisation; of increasing complexity, of a development towards 
luxury, commerce, and refined manners. 19 At the same time, how¬ 
ever, he adds moralistic lessons to his accounts. Whether he abstracts 
from all human imposition or from civil society alone, he never fails 
to point out how much in fact we owe to God and how much we owe 
to each other. The historical descriptions exhort us to fulfil God’s 
commands and to be sociable. The two aspects of Pufendorf’s ‘natural 
law’ can readily be perceived in the mixture of sociology and moral 
theory that is provided by Pufendorf s history of civilisation. 


3. Reverse engineering 

However, Pufendorf’s accounts of the state of nature cannot only be 
regarded as an uneasy reconciliation of Grotius and Hobbes. There is 
more to it than that. In order to appreciate the status of his rather 
naive histories of civilisation, we should realise once more the im¬ 
portant differences between Grotius and Hobbes on the one hand and 
Pufendorf on the other. 

Both Grotius and Hobbes had argued on the basis of the right to 
self-preservation, and they combined this right with the ability of men 
to calculate their proper interests. They were able to regard the 
contract as the logical outcome of the two features. Although we see 
that Grotius dwells on primitive society in order to congratulate 
ourselves in having escaped that unhappy state, these descriptions do 
not really form a vital element of his political theory as a justification 
of the state. He could have dispensed with them. The justification of 
the state can be sought in enlightened self-interest alone. 

Pufendorf, however, faces an enormous problem when it comes to 
justifying human arrangements. His starting-point is not a natural 
right, but divine imposition. This, implies that he cannot conceive of 
society as an organised regulation of right-claims. In order to be 
justified, human imposition should match with God’s imposition. 

The question that immediately arises at this stage is how We can be 
sure that these human arrangements are indeed in conformity with the 
divine imposition. The easiest way out would be to argue that our 
intelligence, imposed as it is by God, cannot fail to imitate God 


'* Cf. Horn, 1987. Hont points to the influence of Pufendorf s (and Grotius’s) 
accounts on the theory of Adam Smith. 
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because there is a necessary harmony between God’s imposition and 
ours. In fact, this is the solution offered by Aquinas, who maintained 
that we can reasonably expect that the human translations and deter- 
minationes of the general precepts of natural law somehow accord 
with God’s intentions, since we can grasp the divine style by means 
of synderesis. 

As we have seen in the preceding chapter, that option was not 
accessible to Pufendorf. In his blend of Lutheranism and scepticism, 
there is no room for the notion that man’s rationality is capable of 
grasping the divine style. He cannot even maintain the more modest 
claim, put forward by Grotius, that man can discover his ‘true’ inter¬ 
est by means of instrumental rationality. Man’s desires, passions and 
needs should be ordered from without. And indeed, we have seen that 
he thought of natural law as taming man’s natural inclinations, not as 
realising or agreeing with them. 

The dilemma he faces is that, on the one hand, he should maintain 
that human imposition can truly order our lives and passions in a way 
that is congruent with divine imposition and that for that reason we 
should comply with our self-imposed rules. On the other hand, he has 
no proper basis for the claim that human imposition can live up to 
that ideal. The argument from man’s wicked and passionate nature 
would lead him to the claim that the social world we live in fails to 
comply with God’s precepts to sociability. 

So in some way or another he has to argue that although we are in 
a corrupted state and although we have no direct access to the will of 
God, there is after all some rationality in the way we order the world 
we live in and that we should therefore comply with its rules. Al¬ 
though he no longer shares the view that man can translate God’s 
requirements, he has nevertheless to find a way by means of which 
human arrangements can be justified. 

In this sense Pufendorf s task is similar to that faced by modem 
biologists, who no longer believe that nature is designed, but that it 
should be regarded as the outcome of a process of blind variation. 
Like Pufendorf s human agents, genes cannot be regarded as endowed 
with rationality. Like Pufendorf, post-Darwinian biologists can no 
longer believe that God put His rationality within nature (and unlike 
Pufendorf, they even have to dispense with the notion that nature can 
be ordered from without). And yet, serious biologists are confronted 
with problems like how did eyes evolve? Or, why did paradise-birds 
evolve these beautiful but clumsy tails? Biologists are supposed to 
make sense of natural evolution, in the same way as Pufendorf had to 
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make sense of cultural evolution, without the prior assumption of 
rational agents. 

Biologists usually proceed by the assumption of functionality, 
which underlies the method of so-called ‘reverse engineering’, so 
labelled by the contemporary philosopher of biology Daniel Dennett. 
In order to unravel the functionality of organisms, they are analysed 
as if they were artefacts. According to Dennett, the biologist proceeds 
in the same way as an engineer: 

When Raytheon wants to make an electronic widget to compete with 
General Electric’s widget, they buy several of GE’s widgets and 
proceed to analyze them: that’s reverse engineering. They run them, 
benchmark them. X-ray them, take them apart, and subject every part 
of them to interpretive analysis: Why did GE make these wires so 
heavy? What are these extra ROM-registers for? Is this a double layer 
of insulation, and, if so, why did they bother with it? Notice that the 
reigning assumption is that all these ‘why’ questions have answers. 
Everything has a raison d’itre. GE did nothing in vain. 20 

It should be noted that the assumption of the ‘raison d’etre’ is not to 
assume that engineers are never stupid. But without the assumption 
that ‘there is a good rationale for the features they observe, they 
cannot even begin their analysis’. 21 The same applies to natural 
evolution. Without the assumption of functionality we cannot make 
sense of evolution. 

What applies to engineering and modem biology also applies to 
Pufendorf’s attempt to make sense of human imposition. In order to 
understand the sociological make-up of society, we should assume 
that there is a good rationale for the features of society. This assump¬ 
tion does not rest on the concept of man as a rational being, but only 
on the idea that man’s products can be reconstructed as having a 
raison d’etre. The only difference between Pufendorf and modem bio¬ 
logists is that Pufendorf not only needs to show that there is a func¬ 
tional order in human society, but also that this order matches God’s 
imposition, i.e. that this order is a rational and just order. He should 
not merely unravel the rationale of society, but also its rationality. 


20 Dennett, 1995, p. 212. 

21 Dennett, 1995, p. 213. 
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I think that Pufendorf’s analysis of human society and its laws 
should be viewed in this light. It was his main object to reconstruct 
human arrangements as rational. This is clearly revealed by a passage 
in the JNG which immediately follows after his dismissal of die idea 
that moral ideas are innate. There he writes that although moral ideas 
are not innate but culturally acquired, this does not imply that man’s 
activities cannot be reconstructed as moral and rational: 

It is no objection to our theory that most men do not know or under¬ 
stand the method whereby the commands of the law of nature are 
demonstrated, and that the majority of them usually learn this law and 
observe it as a matter of training or by following the general example 
of society; for we also daily see workmen do many things by imitation, 
or with tools whose method of use they cannot demonstrate, and yet 
such operations can nevertheless be called mathematical and based upon 
good reason. 22 

If we view Pufendorf’s statements on the state of nature in this light, 
we can understand more fully why he was so concerned to give a 
realistic account of the beginning of society, rather than using it in 
the Hobbesian way as a thought-experiment. Like the engineer and 
the biologist, Pufendorf is concerned to form an adequate picture of 
the very make-up of the social fabric. How did man cope with a harsh 
climate? When and why was agriculture invented? When did people 
start to use iron? Why did people introduce ownership? 

These questions can indeed only arise on the basis of the assump¬ 
tion that the explanandum is regarded as an artefact, as Dennett 
writes. This is nicely expressed by Pufendorf himself, where he 
criticises the notion that the development of states is a natural one: 

But to try to exclude the causes working throughout this natural devel¬ 
opment, and the pacts of men regarding the establishment of states, is 
as if one would say that a tree grows from a seed, from the tree are 
made planks and timbers, these properly brought together make a ship; 
therefore, a ship is made by natural development [...]. 23 

But reverse engineering not only requires the assumption of 
artificiality; it also starts from the supposition that the artefacts outdo 


22 JNG II, III, 13. 

23 JNG VII, I, 5. 
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their artificers. The spider’s web is much more ingenious than the 
spider itself. Pufendorfs sceptical view of m ankind requires the 
assumption that man’s products are more rational and more social 
than man’s nature. Artefacts can transcend the inclinations of the 
artificers. 

This assumption is, I think, responsible for Pufendorfs awareness 
of the importance of unintended consequences. It is in Hume that we 
encounter a fully developed theory of unintended consequences, but 
Pufendorf already hinted at the fact that society cannot be understood 
as only the result of man’s deliberate intentions and motives. He has 
no difficulty in avowing that the first and foremost urge to live in 
society was not the urge for society, but the necessity of self-preser¬ 
vation. But, he goes on to argue, 

[...] after men had been brought into order by means of states, and so 
could be safe from injuries from each other, the natural consequence 
followed of a richer enjoyment of the benefits which tend to come to 
man from his fellows [...]. 24 

He hints here at the fact that society, once instituted, acquires a 
dynamic quality of its own. 25 Society was originally established for 
selfish motives, but once it was there, it turned out that it generated 
other advantages as well. At that stage of human development, society 
is appreciated for its own sake. Although Pufendorf does not elabor¬ 
ate on the theme, we might even say that it is by means of a List der 
Vernunft (cunning of Reason), that human impositions contribute to a 
realisation of God’s wishes, despite the fact that its artificers are 
weak, wicked and only endowed with limited rationality. The justi¬ 
fication of human laws and rules is grounded in that—unintended- 
conformity with God’s law. 26 


24 DOH II, 5, 7. 

25 Cf. also ING Vn, I, 7. 

26 The claim that Hume’s theory of justice as an unintended consequence is ‘one of 
the boldest moves in the history of the philosophy of law’ can therefore be attenuated. 
Pufendorf paved the way for this view. Cf. Haakonssen, 1981, pp. 19-21. 
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4. Agreements 

The hope to find such a cunning of reason forms the most important 
difference between Pufendorf’s enterprise and that of modem biol¬ 
ogists. To him reverse engineering is not merely a scientific method, 
but the only possible method in order to justify human arrangements 
as rational and just. 27 

This underlying justificatory aim is responsible for the important 
role that Pufendorf assigns to agreements (pacta ) as the basis for 
human institutions. Like Suarez and Grotius before him, Pufendorf 
think s that most of the natural precepts are only applicable to a state 
of affairs introduced by men. He calls these precepts ‘hypothetical’, 
because they suppose a human framework in which they acquire then- 
validity. As such they are distinguished from ‘absolute’ precepts, 
which are operative regardless of institutions. 

This distinction echoes the well-known distinction drawn by Su&rez 
between ‘preceptive natural law’ and ‘natural law concerning domi¬ 
nium'. We saw in chapter V, that Grotius discarded the former from 
the realm of natural law and identified it with ‘divine law’, whereas 
he reserved the term natural law for natural law on dominium only. 
Here again, Pufendorf returns to Suarez’s option. Once more the 
absolute precepts that can be found in the Decalogue, form part and 
parcel of natural law. This move is consistent, since we have seen 
that Pufendorf does not distinguish natural law from positive divine 
law. Both are erected on the basis of God’s imposed law. 

But the ‘absolute’ precepts of Pufendorf play a much more vital 
role than in Suarez’s account. In fact, what we see is that preceptive 
law is combined with a theory of rights. Not as the natural rights that 
figured in Grotius’s theory, but as moral rights, imposed on us by 
God. Absolute precepts and their corresponding duties arise on the 
basis of that inborn ‘moral’ right of human beings as human beings. 
They urge us to be sociable and to treat others as equals. Hypothetical 
duties, on the other hand, can be defined as the duties of men in the 
various roles society has assigned to them. The title of the DOH (On 
the Duty of Man and Citizen) refers to this combination of absolute 
and hypothetical duties. This implies that absolute duties, correspon- 


27 Interpreters who regard 17th century natural law theory as the starting-point for a 
science of human conduct generally overlook that ultimate aim. Cf. e.g. Tuck, 1993. 
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ding to the moral rights God endowed us with, can gain a critical 
importance that had been absent in Suarez’s theory. 

This enables us to understand why Pufendorf’s account of consent 
is more critical than the account offered by Grotius. The function of 
agreements is, in terms of Pufendorf, that they serve as 

[...] a kind of bridge between the absolute and the hypothetical 
duties. 28 

Agreements are at the basis, not only of the state, but of all human 
institutions. The ‘three most important human institutions upon which 
hypothetical precepts rest are speech, the possession of things, and 
human sovereignty’. 29 

In chapter VI, I argued that to Grotius these agreements formed 
the sole thread that links positive municipal law to natural law. On 
the basis of natural law it was not possible to decide which kind of 
government deserves our consent. Pufendorf does not agree with that 
view. He does not want to confine the scope of natural law to the 
injunction to fulfil promises only. In an extended criticism of Hobbes 
‘who appears to recognise but a single uniform justice which is 
nothing else but the keeping of faith and carrying out agreements’, 
Pufendorf argues that agreements and pacts themselves should be 
subjected to a critical evaluation: 

[...] the statement that all justice can be resolved into performance of 
agreements, is so far from true, that, on the contrary, before it can be 
known whether an agreement should be carried out, one ought to make 
sure that the agreement was entered into at the command, or at least 
with the permission, of natural laws. 30 

Agreements are not binding because they are once entered into, as 
Grotius had held. Their mere existence is not sufficient ground for 
their validity. Agreements are only binding if they are entered into 
under conditions that turn them into valid agreements. 

Consequently, in the DOH, Pufendorf devotes much attention to 
the conditions under which contracts or agreements are entered into. 
In order to make these agreements valid, the consenting party needs 


28 DOH I, 9, l. 

29 DOH I, 9, 22. 

30 JNG I, VII, 13. 
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to understand ‘whether the transaction in question suits him’, 31 
should have the required knowledge, 32 should not be subjected to 
fraud or wilful deceit, 33 should be capable of performing them, 34 
and last but not least, the agreement should not be ‘made on an 
immoral matter’. 35 

In chapter VI, I noted that Grotius had also provided criteria for 
the validity of contracts, but that these did not recur in his treatment 
of the social contract, which was conceived as an implied and tacit 
agreement. A similar and even greater difficulty can be found in 
Pufendorf, who also conceives of the origins of private property and 
even of speech as human institutions. He regards these as gradual 
developments, for which, of course, no explicit consent has been 
given. Here, like in Grotius’s account, we see how a realistic descrip¬ 
tion of the origins of these institutions is at odds with the justificatory 
ambitions of the notion of contract. 

Nevertheless, unlike Grotius, Pufendorf links the above-mentioned 
stipulations concerning the validity of contracts to the kind of agree¬ 
ments that are at the basis of the major social institutions. He explicit¬ 
ly refers to these agreements as being only valid under the required 
conditions. How then does he reconcile these requirements with his 
realistic descriptions of the establishment of human institutions? The 
gradual development of culture seems to exclude the notion of an 
agreement between the rational, knowing, autonomous partners Pufen¬ 
dorf has in mind. 

The answer should again be found in Pufendorfis main concern, 
which consists in justifying human institutions by arguing that they 
can be reconstructed as rational and legitimate phenomena. Although 
they can be regarded as the outcome of a contingent and gradual 
process, set in motion by agents which are not endowed with particu¬ 
lar rationality or foresight, they can nevertheless be conceived of as 
valid contracts by means of rational reconstruction. 

It is this emphasis on the post hoc reconstruction of rationality that 
enables Pufendorf to widen the scope of natural law. The influence of 
natural law (or more precisely: God’s imposed law) is no longer lim¬ 
ited to the precept that promises should be fulfilled. The terms of the 


31 DOH i, 9, 10. 

32 DOH I, 9, 12. 

33 DOH I, 9, 13. 

34 DOH I, 9, 17. 

35 DOH I, 9, 18. 
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contracts and agreements that lie at the basis of our institutions can be 
criticised by reference to the absolute duties, corresponding to the 
moral rights granted to us by God Himself. As soon as it transpires 
that these agreements require us to behave immorally or to inflict any 
harm on another, in short, if they require us to violate the rights God 
endowed us with, we are no longer bound by them. 


5. The social contract 

The implications of these views are shown by Pufendorf s conception 
of the contract that lies at the basis of the establishment of states. 
Here, Pufendorf unequivocally breaks with descriptive sociology and 
history. His analysis of the contract is not historical, but conceptual. 
His treatment of the social contract investigates the conditions that are 
required in order to turn such an agreement into a source for legit¬ 
imate civil authority. 

The starting-point for his analysis is the notion that collective 
bodies or ‘composite moral entities’ are the product of human imposi¬ 
tion. Groups and nations are not merely aggregates of physical indi¬ 
viduals. The association of individuals may be the result of an agree¬ 
ment which can be regarded as natural, but it creates a new entity 
which is not natural and transcends the intentions of the individuals. 
That is why Pufendorf introduces an analytical, three-staged model, 
which in fact comprises two contracts and a majority-decision. 

The first stage consists of the association between individuals, who 
enter into agreement with one another. These individuals 

[...] are desirous of entering into a single and perpetual group, and of 
administrating the considerations of their safety and security by com¬ 
mon council and leadership. 36 

This contract, which resembles Rousseau’s notion of the social 
contract, turns a mere ‘multitude’ of men into a real unity. In an 
apparent effort to preserve some room for manoeuvre for the indi¬ 
vidual, Pufendorf allows for the possibility that one may enter such 
contract ‘conditionally’. The allegiance of these conditional members 
depends on the kind of government that is chosen, whereas those who 


36 JNG VII, II, 7. 
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united ‘unconditionally’, are also unconditionally bound by that 
government. 

The choice of a particular form of a government is the second 
stage of the contract. Pufendorf conceives of that choice as a decision 
by the majority of the union. This is remarkable in view of Pufen- 
dorf’s idea that a single collective body should not be regarded as a 
sum-total of individuals. On these grounds one might have expected 
an early formulation of the concept of a ‘general will’ as being 
superior to individual preferences. However, both the possibility of a 
majority-decision and the fact that the conditional members are 
absolved from the duty of loyalty if the chosen type of government 
does not match their preferences indicate that in Pufendorf s theory 
society is less absorbing than in Rousseau’s theory. 

Finally, the third stage consists of the contract which 

will be necessary when the individual or body is constituted that 
receives the government of the group, by which pact the rulers bind 
themselves to the care of the common security and safety, and the rest 
to render them obedience [...]. 37 

It seems that Pufendorf’s complex account of the social contract 
ingeniously combines the contracts that were later to be designed by 
Rousseau and Locke: the first contract links individuals together; the 
second consists in a contract between the ruled and the ruler. 

This complexity has contributed to the debate whether, and to what 
extent, Pufendorf allows for a right of resistance. There are many 
passages to be found where Pufendorf criticises any attempt to dimin¬ 
ish, weaken or destroy civil sovereignty 38 and warns that these might 
lead to a return to the state of nature. 39 On the other hand, his three- 
staged model allows for some scope for dissent. Seidler argues that 
the first stage ‘gives them a certain independence and leverage, both 
conceptual and real, which offsets the absolute authority of the 
sovereign’. 40 Pufendorf himself, however, clearly thought that his 
introduction not of the first, but of the third stage would allow for 


37 JNG VII, II, 8. 

38 E g. JNG VII, VIII, 1. 

39 Cf. Wyduckel, 1996. Wyduckel interprets Pufendorf s theory as a moderate form 
of absolutism, partly on the basis of Pufendorf s use of the term ‘decree’ in the 
description of the second stage of the contract. 

40 Cf. Seidler, 1996, p. 91. 
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that ‘independence’. Pufendorf explicitly introduces the contract 
between sovereign and subjects in order to avoid Hobbesian absolut¬ 
ism 41 and to guarantee that the king is also bound by the contract. 

I tend to think that, although Pufendorf shared the concerns of 
Bodin and Hobbes and feared the consequences of a weak sover¬ 
eignty, his version of the social contract can hardly be used as a 
defence of downright absolutism. Such an interpretation would be 
difficult to fit in with his claim that human imposition should be in 
conformity with divine imposition. Right in the beginning of his 
chapter on the creation of civil sovereignty, Pufendorf asserts that 
states and supreme sovereignty ‘came from God as the author of nat¬ 
ural law’. 42 This does not lead to a ‘divine right of kings’, 43 but it 
does put some important constraints upon the ruler: 

For a king cannot lawfully command anything more than agrees, or is 

supposed to agree, with the end of instituted civil society. 44 

King and subjects are bound by a mutual agreement that is only law¬ 
ful when it can be reconstructed as conforming to the overall-plan of 
God’s imposed law. If Pufendorf did not draw the consequences of 
this view himself, 45 the least we can say is that his theory allows for 
much more dissent than the rival theories of both Grotius and Hob¬ 
bes. 46 


6. The lack of a ius gentium 

So far I have analysed Pufendorf s theory concerning positive law as 
an attempt to reconstruct, along rational principles, the whole of the 
social fabric as the outcome of human imposition. In this sense we 


41 JNG VII, II, 9-10. 

42 JNG VII, in, 2. 

43 Cf. Seidler, 1996, pp. 88-9. 

44 JNG VII, II, 11. 

45 Presumably, he did. Seidler, 1996, points to Pufendorf s defence of the Glorious 
Revolution of 1688, in his essay De rebus gestis Friderici Tertii, Electoris Branden- 
burgici, post Primi Borussiae Regis Commentariorum Libri Tres, complectentes annos 
1688-1690. 

46 It is significant that the Dutch editor and commentator of Grotius, Willem vander 
Muelen (1659-1739), combined his enthusiasm for Pufendorf s theory with a fervour 
for the Glorious Revolution. Cf. Kossmann, 1960, pp. 70-2. 
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might say that although Pufendorf has no place for a genuine natural 
law as ‘natural’, i.e. derived from nature, he nevertheless tries to 
reconstruct positive law as rational. 

But there is one important area that is not treated in this way. In 
fact, it is hardly covered at all. And that is the field of international 
relations. This is surprising in view of the fact that Pufendorf occu¬ 
pied a chair in natural law and international law. Is it possible that he 
demolished the former and paid virtually no attention to the latter? 
Indeed, it is. According to Pufendorf, there is no body of law pertain¬ 
ing to the relations between states. There is no room for an indepen¬ 
dent ius gentium. International relations can either be regulated 
directly by natural law (i.e. God’s imposed law), or they can be 
regulated according to customs, but since these are variable and 
contingent, they form a very insecure basis for international law. 47 

Why then did Pufendorf not develop a ius gentium? Where an in¬ 
dependent body of law is lacking, there would seem to be all the 
more reason to try to justify or criticise wars or pacts on the basis of 
natural law. What else is the function of natural law? In fact, this is 
what Grotius did. Instead, we see that Pufendorf devotes very litde 
attention to international affairs. Of the 1367 pages of the JNG, only 
56 pages deal with the relations between states. 

Tully explains this scarcity by pointing to the changes in the 
political situation. The peace of Westphalia had achieved a political 
stability that could not even be dreamt of by Grotius, who wrote 
during the Thirty Years War. 48 The result is that Pufendorf devotes 
much more attention to how individuals should live together as cit¬ 
izens than to international affairs. 

Apart from these considerations, I think that his lack of enthusiasm 
for the development of international law testifies to a more fundamen¬ 
tal difference with Grotius. I noted in VII.3 that Pufendorf, unlike 
Grotius, thought of law as an overall-framework. It is only on the 
basis of such a law that rights and duties can be derived, these are not 
conceived to exist prior to law. So whereas Grotius used these natural 
rights as a starting-point for the development of (international) law, 
Pufendorf conceives of rights and duties as the result of law. It is 
only within an overall system of law that it is possible to speak of 
rights and duties. At the root of this point of view is his theory that 


47 JNG II, III, 23. 

48 Tully, in his introduction to the DOH, pp. xix and xx. 
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moral distinctions are meaningless in the absence of law and only 
acquire any sense within an overall normative framework. 

The idea that rights and duties can only arise on the basis of God’s 
imposed law is quite troublesome for an international lawyer. For the 
problem with the rights and duties that are derived from God’s im¬ 
position is that these rights are granted by God, and consequently, 
that the corresponding duties are equally regarded as primarily duties 
towards God, not towards other states. In line with his dismissal of 
‘natural rights’, Pufendorf also attacks the idea, forwarded by both 
Grotius and Hobbes, that there is a natural right to punish. This right 
belongs exclusively to a superior. Since the only superior on the 
international scene is God, God alone has the right to punish. 49 
Rights are not mutually enforceable by the rights-holder themselves. 
Obviously, this assumption makes it rather hard to make sense of any 
effective system of international law. 

Pufendorfs omission to develop a ius gentium can therefore 
directly be traced to his conception of law as a legal framework 
consisting of a set of decrees issued by a sovereign and addressed to a 
collective body of citizens. It is only within that overall framework 
that people can assume their roles and their corresponding duties. 30 

Where there is no such sovereign (except for God) and where a 
collective body of subjects is absent, as is the case on the interna¬ 
tional level, Pufendorf does not see how he might develop such a 
legal framework. His dismissal of a concept of natural rights existing 
prior to law, leaves him empty-handed when it comes to a theory of 
international law. In terms of Pufendorf’s own metaphor: he can only 
understand how a ship is built, (and see that it is right), but he is not 
able to build it all by himself. 

In this sense we might say that Pufendorf’s failure to be a pro¬ 
fessor of the law of nations is linked with his failure to develop a law 
of nature. A comparison with Aquinas is instructive here. As I argued 
in chapter II, Aquinas’s principles of natural law have two functions. 
They serve as a justification or critical assessment of existing positive 
law, but they equally serve as a heuristical device in developing 


49 And that is why Pufendorf regards punishment as justified only in those cases 
where the punishable action can be regarded as a violation of the law. See Haitung, 
1996. 

50 This, however, does not imply that Pufendorf could only conceive of rights as 
correlative to duties. For an elaborate account of Pufendorfs concept of rights, see 
Mautner, 1991. 
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positive law. The laws of the ius gentium were even regarded as the 
outcome of deduction from the general principles of natural law. 
Aquinas conceived the development of positive law as a more or less 
correct process of translation of the general precepts. But in Pufen¬ 
dorf s theory there is nothing to translate. The problem with a natural 
law that is imposed by God is that it is in fact inaccessible to human 
reason. And if the original text is inaccessible, it is not possible to 
translate. The option that logically follows from these assumptions is 
the one indeed chosen by Pufendorf: positive law results entirely from 
man’s artifice. The scope of natural law as imposed by God is merely 
to justify these artefacts post hoc. Obviously, also this more modest 
task is hard to carry out if we lack the required knowledge of God’s 
imposed law. 


7. Conclusion 

The conclusion seems to be justified that Pufendorf s theory marks 
the end of natural law theory, if we understand that theory as being 
supported by the four fundamental assumptions I outlined in the intro¬ 
duction to this book. As I argued in the preceding chapter, Pufendorf 
did not think that (assumption b) there are eternal moral criteria and 
principles grounded in nature. He emphatically discards the idea that 
nature, in whatever sense of the term, is or can give rise to a norma¬ 
tive order. He equally denies the possibility for human beings to 
discover those principles by means of reason. All we can know is that 
man’s nature needs to be governed by some sort of law. What that 
law is is promulgated by God, but is no subject for rational inquiry 
independent of that promulgation. Natural law and divine law are 
ontologically identical. This means that we can only judge or criticise 
positive law by means of that God-ordained law. 

Surprisingly, this does not affect the critical potential of Pufen- 
dorf’s theory. It is true that his principles are not derived from 
nature, but from God, but these principles are nevertheless important 
for our assessment of positive law. They derive that importance from 
the notion of rights. These rights pertain to mankind as a whole. 
‘Mankind’ is not conceived as a natural species, but as a species 
which, as the only one in this universe, is endowed with a moral 
right. These moral rights flow from God’s imposed law. The reason 
for the precept not to injure each other, Pufendorf writes, is not 
because it is to man’s advantage, but ‘because the other person also is 
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a man’. 5 ' As we have seen, Pufendorf’s evaluation of positive law, 
as well as the social contract that forms the basis of positive law is 
consistently informed by this notion of moral rights and the corre¬ 
sponding so-called ‘absolute’ duties. Here again, we see that the 
notion of rights (even if they are seen as granted by God) proves to 
be an important source for critical assessment. As a result, we might 
say that it has not only been Pufendorf’s view that (assumption a) 
positive law should be justified/criticised in terms of moral rights, but 
also (assumption d) that we are only obliged to obey if positive law 
does not conflict with our moral rights. 

In this sense, Pufendorf’s natural law theory reveals a paradoxical 
outcome. Whereas the full-blown natural law theories of his prede¬ 
cessors are marked by a disappointing lack of critical potential, 
Pufendorf’s dismissal of natural law allows him nevertheless to 
broaden the scope of eternal justificatory principles. However, we 
should keep in mind that he can only do so by stressing (moral) 
rights, not the body of divine law from which they are derived. Of 
course, this solution is vulnerable. God’s law remains impenetrable to 
the human mind. The existence of human moral rights is made com¬ 
pletely dependent upon the notion of God’s law, into which we only 
have insight by means of His promulgated word. 

However, we do not do justice to Pufendorf by measuring his 
merits according to the yardstick of natural law theory. Rather than 
assessing Pufendorf’s relation to preceding natural lawyers, his 
significance should be estimated by focusing on the new theories that 
could be erected on the foundations he laid. In order to assess that 
contribution, I should refer to the conclusion I arrived at in the 
preceding chapter. There I concluded that Pufendorf s programme had 
disintegrated into a ‘naturalist’ part, analysing (human) nature in 
observational terms, and a ‘moralist’ part that tries to derive positive 
laws and norms from God’s imposed law. 

In this chapter we have seen how Pufendorf implements this two¬ 
fold programme. The emphasis on man’s natural abilities and his 
powers to impose moral entities induced him to consider the steps in 
human civilisation in a way that is clearly meant to be as realistic as 
possible. Pufendorf s description of cultural developments reveals a 
genuine interest in social sciences, something which had been lacking 


51 JNG II, ill, 18. 
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in Grotius, who had used these data mainly as an instrument in order 
to praise the conveniences of modern life. 

On the other hand, Pufendorf does not write sociology for its own 
sake. He wants to discover some degree of rationality in order to 
justify the claim that we should comply with man-made rules. ‘Natu¬ 
ral law’, in the sense of God’s imposed law and God’s granted moral 
rights, is used as a standard by means of which this rationality can be 
assessed. 

Both these programmes are reconciled by the quite ingenious idea 
that cultural development can be understood as a set of unintended 
consequences with a dynamic of its own, which turns out to be more 
or less in harmony with God’s law. It is this idea that induces Pufen¬ 
dorf to speak of ‘natural law’ as being completely different from 
‘divine positive law’ and to his assertion that theology has nothing to 
do with natural jurisprudence. These statements do not refer to the 
different ontological status of both types of law. I argued in VII.6 that 
both rest on the same foundations. But the term ‘natural law’ in 
Pufendorf’s work refers to the project of what I called reverse engin¬ 
eering: it refers to the attempt to reconstruct human artifice as being 
in conformity with God’s law. And that task, indeed, has nothing to 
do with theology. 

The reconciliation of the two tasks he had set himself indeed turns 
Pufendorf into a ‘mediator’. But he does not merely reconcile Hobbes 
and Grotius, as it is commonly held. 52 He does not only mediate 
between his forerunners. On the contrary, he mediates between his 
successors! 

The ‘sociological’ part, the attempt to establish a science of human 
conduct, was later to be developed more fully by Hume and Adam 
Smith. They focused, much more than Pufendorf had done, on the 
divergence between original motives leading to the establishment of 
society and the way society is sustained over time. Their main aim 
was to explain society and to understand why people actually do 
follow its rules, not whether they should do so. 53 

The ‘rationalist’ part of Pufendorf’s enterprise, which seeks to 
develop criteria for a rational justification of human institutions, was 
to be the starting-point for Kant’s deontological ethics with its empha¬ 
sis on rational standards for legitimation and on the world of Sollen as 


52 See the references in my introduction to the preceding chapter. 
33 See Westerman, 1994. 
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a world of liberty, responsibility and moral autonomy of human be¬ 
ings. 

I therefore prefer to regard Pufendorf s theory as the last attempt 
to provide for a theory in which an explanation of social phenomena 
and a justification of these phenomena in the light of universal prin¬ 
ciples are tied together within one comprehensive theoretical frame¬ 
work. After Pufendorf, two separate branches could develop which 
had nothing in common with natural law theory, but which shaped the 
intellectual world we now inhabit more thoroughly than any natural 
law theory that had preceded it. 




PART III 








CHAPTER IX 


FINNIS’S NATURAL LAW WITHOUT NATURE 1 


The big leap from Pufendorf to the twentieth century does not imply 
that the intermediate centuries did not produce any natural law theory 
worth mentioning. On the contrary, seventeenth-century natural law 
theory was the starting-point for an enormous number of theoretical 
and political innovations. 

The most important development, without which it is impossible to 
conceive of modern politics at all, is the development of theories of 
human rights. To say that the Grotian heritage of natural law as the 
sum-total of natural rights proved fertile is an understatement. 
Hobbesian and Lockean versions of this heritage were re-shaped and 
modified, implemented and exported to the world at large. Today, 
rights-talk has become the dominant way of discussing moral and 
political issues. In VI.8 on Grotius, I indicated a possible—theor¬ 
etical—explanation of this success. If one conceives of rights as prior 
to law and if one regards law as a set of obligations corresponding to 
natural rights, it is easier to deal with what I called the problems of 
translation and of obligation. 

Apart from political and social factors, these theoretical advantages 
may have contributed to the fact that in the 18th and 19th centuries 
natural law theory flourished in the form of rights theories. What is 
more: it was the only form in which natural law theory survived. This 
may sound as a very bold statement. Textbooks on natural law gener¬ 
ally extend the meaning of the term ‘natural law’. We are used to 
label Kant’s moral and legal philosophy as a rationalist variety of 
natural law. D’Entreves calls him ‘the most forceful exponent of 
natural law in modern days’. 2 The thinkers belonging to the Scottish 
Enlightenment (notably David Hume and Adam Smith) are also said 
to have developed natural law theories. 3 


1 See Weinreb, 1987, title of ch. IV. 

1 D’Entrfeves, 1951, p. 110. 

3 Haakonssen, 1996; Forbes, 1975; Haakonssen, 1981; Buckle, 1991. 
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I think that these extensions of the number of natural lawyers rest 
on an inflatory use of the term ‘natural law’. Either it is understood 
as an attempt to provide for eternal or universal principles, whether 
these are derived from nature or not, or it is conceived as an um¬ 
brella-term for all attempts to link morality with nature, no matter 
how the connection is established. For the sake of clarity, however, it 
seems to me advisable to reserve the title of natural law for those 
theories that set out to discover eternal criteria and principles, that are 
grounded in physical or human nature, discoverable by reason and 
that can serve as standards by means of which positive law can be 
justified and/or criticised (see my initial definition of natural law in 
the introduction). 

On the basis of that definition we can see that although Kantian 
deontology as well as the Scottish philosophers can be regarded as 
branches of the tree of natural law theory, these are branches that 
decidedly grew their own way. The differences between these theor¬ 
etical programmes reveal the deep chasm that already surfaced in 
Pufendorf s work. My thesis is that neither Kant nor Hume tried to 
provide for a unified and normative theory on the basis of (human) 
nature and therefore cannot be properly said to belong to the tradition 
of natural law. 

As I argued elsewhere, 4 Hume did indeed take human nature as a 
starting-point, but not in order to justify man’s conventions, but in 
order to explain them. He indeed acknowledges that man cherishes 
some universal principles beyond apparently conflicting moral views, 
but instead of using these principles as normative criteria for our 
moral judgements, he takes them as principles underlying these judge¬ 
ments. He does not tell us that sympathy with utility ought to guide 
our moral judgements, but that it always is at the bottom of our moral 
distinctions. And that is how he explains both the origins of our 
conventions as well as the motivation for people to follow rules. 
Despite the great similarities in vocabulary, Hume’s enterprise is not 
that of a natural lawyer, if we restrict the meaning of the term of 
natural law theory to attempts to derive and justify moral principles 
from nature. 

As for Kant, of course he does attempt to discover justifying 
principles. But at the same time he extended the gap between ‘is’ and 
‘ought’, between Sein and Sollen, by claiming that they are not only 


4 Westerman, 1994. 
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logically, but also ontologically distinct. To Kant the empirical world 
is irrelevant to moral discourse. Unambiguously, Kant contrasts the 
empirical laws of nature with normative laws that can only be sup¬ 
plied by reason. 3 Inclinations and passions belong to the realm of 
nature. 

According to Kant, these natural inclinations can only give rise to 
material and subjective aims, which can be achieved by following 
hypothetical imperatives. Hypothetical imperatives can inform us 
about how to proceed in order to achieve a subjective goal: if I want 
to become rich, or successful, or happy, I have to do x or y as the 
most efficient means to that goal. Hypothetical imperatives comprise 
prudential and technical rules. They inform us about means, not ends. 
Kant distinguishes these prudential and technical rules from moral 
laws such as the categorical imperative that informs us about how to 
achieve objective ends, which are universally reasonable and intrinsi¬ 
cally good. These can only be discovered by pure reason. 5 6 Since we 
should regard other people as ends in themselves, not as mere instru¬ 
ments, our dealings with other people should not be guided by pru¬ 
dential considerations, 7 but on moral rules which are objective and 
universally valid and which can only be found out by reason. Nature 
plays no part at all in this realm. Kant emphasises that considerations, 
based on nature, are not only irrelevant, but even harmful to our pure 
reasoning on moral matters. I think therefore that if we want to take 
seriously the allusion to nature in the term ‘natural law’, we should 
abstain from calling Kant a natural lawyer. 

This is not to deny that Kant and Hume can be regarded as suc¬ 
cessors of Pufendorf. Each developed and innovated one of the two 
programmes that we saw unfold in Pufendorf s theory (chapter VIII). 
Hume developed the tendency towards sociology which we detected 
in Pufendorf s attempts to give a realistic account of the origins of 
human conventions. He seriously attempted to analyse and explain 
social institutions as the product of human nature. Kant’s theory, on 
the other hand, can be interpreted as an extension and further devel¬ 
opment of Pufendorf s theory of imposition. Kant indeed tried to 
provide for moral standards that can justify our institutions and not 
merely explain them, but unlike Hume he did not rely on man’s nat- 


5 Kant, 1785, p. 49. 

6 Kant, 1785, p. 50. 

7 Kant, 1785, p. 51. 
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ural inclinations. ‘Nature’ is purely ‘vemiinftige Natur’: reasonable 
nature. The rational part of human nature is cut loose from the other 
features we still saw figuring in Grotius’s concept of human nature: 
the urge to self-preservation and natural sociability. The works of 
Hume and Kant show that the links between nature and reason had 
snapped. Neither of them tried to develop one unified theory in which 
nature and reason are reconciled and provided with the necessary 
obligatory force. 

So if we want to speak of natural law in the 18th and 19th cen¬ 
turies, we are forced to confine ourselves to theories of natural rights. 
Only those theories tried to develop a political philosophy on the basis 
of (human) nature. But here we should also be careful not to overesti¬ 
mate the role of nature. Many rights-theories have been shaped and 
coloured by Kantian assumptions. Man’s rights are conceived in the 
Pufendorfian sense of the word, as rights of moral and rational be¬ 
ings, belonging to them by virtue of being moral and rational. The 
fact that contemporary discourse does not refer to natural rights, but 
to human rights, testifies to the dominance of Kantian assumptions. 


1. The ambitions of modem natural law theory 

There is, however, a good reason to omit rights-theories from this 
book, even those which are devoid of Kantian overtones. They are 
not instructive for the attempt of Finnis and Grisez to rehabilitate and 
develop a theory of natural law, from which rights can be derived. 
These modem natural lawyers do not take the existence of rights as a 
starting-point for a theory of natural law. Instead, they try to recon¬ 
struct natural law as an overall moral framework which serves as a 
foundation of rights. They do not regard law as merely a set of 
obligations arising from these rights, but as the embodiment of the 
common good. It is this ambition which inspires their attempt to 
rehabilitate Aquinas’s theory. 

It is therefore fitting to turn directly to this attempt. In the preced¬ 
ing chapters we have tried to unravel the ‘internal logic’ that 
prompted successive generations of natural law theorists to modify 
Aquinas. I argued that the reformulations of natural law theory should 
not be regarded as ‘mistakes’ or ‘misinterpretations’ but that Suarez, 
Grotius and Pufendorf had good theoretical reasons for their particu¬ 
lar theory of natural law. The question arises whether Grisez’s and 
Finnis’s own theory of natural law is better suited to deal with these 
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internal problems. Is it able to circumvent the logical difficulties 
which confronted the preceding generations of natural lawyers? Or 
does it succumb to the same persistent problems? 

I think we should gain a clear view of these matters, since the 
contemporary attempt to rebuild natural law theory is in itself an 
important one, even for those who are not attracted by the Roman 
Catholic overtones of the theory developed by Finnis and Grisez. This 
importance is primarily theoretical. 

First of all, Finnis’s attempt can shed light on the frequently 
recurring demand for a foundation of human rights. His attempt to 
provide for a philosophical framework for our thinking on law and 
morals is meant to give us insight in the underlying values and 
principles on the basis of which competing right-claims can be 
resolved. 8 9 The success or failure of Finnis’s attempt is therefore 
instructive for the debate whether a foundation of human rights is 
necessary and/or desirable. 

Secondly, since it is Finnis’s aim to unravel the underlying values 
and principles which inform our thinking on rights, his attempt can 
clarify the question whether, and if so to what extent, it is possible to 
argue and defend these values on the basis of philosophical argument 
alone. This has been one of Finnis’s main concerns, and for that 
reason he relegates his discussion on religion and God to the final 
chapters of both the FE and the NLNR. He tries to articulate common 
values, independently from a particular religious orientation. His 
assumption that there are such values and that they have an objective 
(not only an intersubjective) basis, is at the root of his attempt to 
develop natural law theory. 

Thirdly, related to his assumption concerning common values, is 
his view that modern society should be regarded as more than merely 
an aggregate of individuals. His view of human society as a commun¬ 
ity whose members ‘share an aim’? is based on the assumption that 
co-operation should be regarded as more than merely the result of 
calculated self-interest. Finnis shares this criticism of liberal ideology 
with many contemporary ‘communitarian’ philosophers. 10 Most of 
these writers, however, phrase their criticism by means of the alleged 


8 NLNR p. 198. 

9 NLNR p. 152. 

10 For instance, MacIntyre, 1981; Williams, 1985. 
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contrast between virtue-theories and rights-theories. 11 Finnis’s at¬ 
tempt is interesting in the sense that he tries to bridge that contrast 
and tries to accommodate for rights-theories as well. If this attempt is 
to succeed, the dead-lock between liberalism and communitarianism 
might be overcome. 

In view of these three ambitions of the new theory of natural law, 
it is no wonder that it has been welcomed as an interesting innovation 
of legal and moral theory. The main attraction of Finnis’s theory is 
that it aims at unification: it promises to furnish us with a unified 
theory of law and morals by means of which modern ethical and legal 
dilemmas can be reconciled. It remains to be seen now whether it 
succeeds in bridging the various gaps, or whether it is no more than 
an attempt to re-plaster underlying fissures. 

In the following two chapters, I shall alternately refer to Finnis 
and Grisez. During Finnis’s stay in Berkeley at 1965, he met Grisez, 
who at the time was engaged in developing a new theoretical frame¬ 
work for the Roman Catholic Church that would be more fit to cope 
with modem dilemma’s than the traditional Thomist outlook. It is 
Finnis who developed these views and applied them to legal theory. 
Notwithstanding slight differences that have to do with these different 
backgrounds, their theoretical framework is the same throughout and 
can be regarded as a unified whole. The fruitful collaboration in 
which they engaged also includes Joseph Boyle, a former pupil of 
Grisez, and Robert P. George, who mainly contributes by explaining 
and disseminating the views of Finnis and Grisez. That is why we can 
regard this theory of natural law as a new—and influential—‘research- 
programme’. 

My treatment of this new programme will be organised roughly 
along the same lines as those on previous authors. In this chapter I 
shall focus on the foundation of contemporary natural law theory. The 
status and foundation of the basic principles will be explored and the 
role of nature is further examined. The second chapter will deal with 
Finnis’s analysis of positive law. 


11 Cf. Hauerwas, 1981. 
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2. A moral methodology 

Throughout the work of both Finnis and Grisez, the new theory of 
natural law is presented as a theory of practical reasonableness. The 
main aim of this theory is to provide principles (in the sense of 
principia: ‘starting-points’) that guide our reasoning on moral matters. 
Consistent with Grisez’s and Finnis’s interpretation of Aquinas, these 
principles should not be seen as general moral precepts from which 
more specific precepts can be derived. Rather, it is their view that we 
should restore Aquinas’s concept of natural law as comprising general 
principles which serve as guidelines for practical deliberation. One of 
the main reasons for the modem natural lawyers to find fault with 
Suarez is that he underestimated the importance of these guidelines 
and reduced them to moral precepts. In my own terms: Finnis and 
Grisez want to restore the concept of natural law-as-style. This style 
of reasoning should enable us to deliberate on moral issues in both 
individual and collective affairs. 

Finnis furnishes us with two ingredients for such a theory of 
natural law as practical reasonableness. The first ingredient consists of 
so-called ‘basic goods’ or basic forms of human flourishing’. 12 Fin¬ 
nis lists seven of such basic goods: life, knowledge, play, aesthetic 
experience, sociability or friendship, practical reasonableness and 
religion. 13 The idea is simply this: in reasoning about moral affairs, 
one has to orient oneself about the goods worth pursuing. In this 
sense, the basic goods can be compared to the quarters of the com¬ 
pass. 14 They are primary orientations, without which it is impossible 
to reason at all. 

Although one can conceive of the seven basic goods as necessary 
conditions for any moral reasoning, they are not sufficient ones. 
Taken by themselves, they cannot guarantee that we arrive at sound 
conclusions about courses of action. This is because they do not serve 
as moral precepts. It would be a mistake to ascribe to F innis the view 
that from the principle ‘knowledge is a good to be pursued’, specific 
precepts should be derived like ‘reading books is morally right’. That 
would be a Suarezian account. Instead, Finnis allows for flexibility as 


12 NLNR p. 23. 

13 NLNR IV.2. 

14 This metaphor is not used by Finnis himself. 
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to how people weigh the various basic goods and how they set out to 
pursue these goods. 

Finnis’s assumption that the basic goods merely serve as starting- 
points for moral reasoning induces him to the assertion that basic 
goods are ‘pre-moral’. Since these basic orientations are prior to any 
further deliberation, they do not yet contain an ‘ought’, but, in the 
hyphenated vocabulary of the natural lawyers, an ‘is-to-be’. ,s This 
‘is-to-be’ may give rise to an ‘ought’, but does not provide the 
‘ought’ by itself without further reflection. Practical principles, such 
as ‘knowledge is a good to be pursued’, 

[...] are operative before moral issues arise. They are necessary condi¬ 
tions for the simple volition which gives rise to deliberation. So far 
forth, practical principles [= basic goods, P.W.] can be called ‘pre- 
moral ’. 16 

How then do we proceed from these pre-moral starting-points to 
moral judgements? By means of the second ingredient of Finnis’s 
theory. This consists of methodological guidelines 17 that should 
direct our reasoning on the basis of these orientations. F innis formu¬ 
lates nine such requirements: one should have a ‘coherent plan of 
life’; there should be no arbitrary preferences amongst values, nor 
amongst persons; there should be enough detachment to one’s projects 
in order to avoid fanaticism, but enough commitment to avoid apathy; 
the good should be pursued with a reasonable amount of efficiency; 
one should respect every basic value in every act; one should pursue 
the co mm on good and, finally, one should follow one’s con¬ 
science. 18 It is by following the methodological requirements that 
one can arrive at morally defensible judgements. The fanatical athlete 
who sacrifices his life, health, and friends by his single-minded 
devotion to the good of ‘play’ cannot be called practically reasonable. 

Although the basic goods in themselves do not guarantee morally 
correct deliberation, it is clear that Finnis’s and Grisez’s theory of 
practical reasonableness stands or falls with the adequacy of the 


15 NLNR p. 90. 

14 Grisez, Boyle, and Finnis, 1987, p. 126. 

17 In the NLNR these guidelines are called ‘requirements of practical reasonable¬ 
ness’; later they are labelled ‘modes of responsibility’, but their content remains the 
same. Cf. Grisez, Boyle, and Finnis, 1987. 

18 NLNR ch. V. 
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account of the ‘basic goods’. If the (seven) quarters of the compass 
are inaccurate, we can never arrive at sound conclusions, even if we 
reason according to the methodological requirements. That is why 
most debates concerning Finnis’s theory of natural law revolve 
around the status of these basic goods. This is not different from what 
we encountered in earlier debates on natural law theory. As we have 
seen, the debates on the status, the obligatory force, the certainty and 
the foundation of the main principles of natural law were extensive, 
despite the seeming triviality of those principles. The principle ‘good 
is to be done and pursued, and evil avoided’ is an example in point. 

There are three claims attached to the assumption of the basic 
goods. The first is that there are no more nor less than seven of those 
goods. The second claim is that this selection is based on the fact that 
only these goods are self-evident. The third claim is that the basic 
goods are incommensurable. In order to assess the structure of the 
new natural law theory, we should examine these claims one by one. 


3. Selection of the basic goods 

F innis and Grisez claim that there are only seven basic goods. ‘Basic’ 
means that they are not derived from some other good, and they are 
not instrumental to another good. The basic goods serve as irreducible 
and ultimate justifications for actions. All seven goods form indepen¬ 
dent principles for practical reasoning. 

The most common objection to this view is the utilitarian one. 
How can the natural lawyers maintain that the basic goods cannot be 
reduced to the criterion of happiness? Is it not true that ‘play’ or 
‘aesthetic experience’ are valuable by virtue of the fact that they 
contribute to someone’s happiness? The natural lawyers, however, 
deny this emphatically. ‘Happiness’, they say, is a purpose. Purposes, 
however, cannot serve as ultimate justifications for actions. 

We can clarify this view by taking the example of someone who 
goes to a lecture. 19 If, asked for his reasons, this person would reply 
that this contributes to his happiness, we generally do not take that as 
an ultimate or conclusive answer. We might be inclined to question 
him further: ‘Why does attending a lecture make you happy?’; ‘Why 


19 This is a modification of the example given by Finnis, FE p. 33. Another, but 
similar example has been adduced by George, 1991. 
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do you prefer a lecture-room to a park’? However, if he referred to 
one of die basic goods, saying that he wants to increase his know¬ 
ledge, we generally find that a satisfactory answer. Why? Because we 
regard ‘knowledge’ as an intrinsic value. Only references to intrinsic 
values enable us to see ‘the point’ of a particular action, to use a 
favourite expression of Finnis and Grisez. 

Why can only intrinsic values and not purposes serve as conclusive 
answers? The example of an artist might illustrate their point. If, 
when asked for his reasons to paint, the artist answers that he does it 
in order to become rich, or to provide himself with some cheap wall- 
decoration, we might be entitied to question the integrity of his 
enterprise. One does not engage in painting only in order to achieve 
some results. People who continually ask: ‘And what do you do with 
all those canvasses?’, are missing this vital point. Apparendy, it is 
only the intrinsic worth of his painting that counts as justification. 
Painting, like reading, going to church, or sustaining a friendship are 
actions with an intrinsic value, or, in the vocabulary of the natural 
lawyers, ‘the instantiations of a basic good’. Characteristic for intrin¬ 
sic goods is that they do not require further justification in terms of 
an external purpose. On the contrary, reference to an external pur¬ 
pose undermines the justification of actions by which one ‘particip¬ 
ates’ in these goods. 20 

So only those answers that are convincing as ultimate answers 
refer to the basic goods. But is it not true that there are many con¬ 
vincing answers? Is it not true that it depends on one’s particular 
perspective whether one is convinced by an answer or not? We might, 
for instance, be satisfied with the answer of someone that he goes to a 
lecture in order to make a fool of the lecturer; certainly if we know 
that the lecturer is vain, pretentious, or has done our person some 
wrong. We cannot say that his reasons are not ultimate because they 
refer to a further purpose. Our revengeful man has no objective in 
view. It is enough for him to live out his revenge by simply being 
there and asking questions. He does not adduce any external purpose 
in order to justify his presence. 


20 MacIntyre’s distinction between ‘internal goods’ and ‘external goods’ is inspired 
by similar considerations. However, MacIntyre extends this distinction, whereas Finnis 
does not. According to MacIntyre, external goods can only be enjoyed by the artist 
himself, whereas an internal good is a good for the society as a whole. Cf. MacIntyre, 
1981, pp. 189-91. Finnis omits to include such a difference, which is partially 
responsible for his confusion about the common good, to be dealt with shortly in X.S. 



NATURAL LAW WITHOUT NATURE 


241 


However, in Finnis’s view, revenge or dislike cannot count as 
intrinsic goods. Why not? Because they are not goods. Revenge is 
simply not one of the basic goods because it is not an ‘aspect of well- 
being’, or ‘form of human flourishing’, in the vocabulary of the 
natural lawyers. Only forms of flourishing are ‘intelligible desirable 
for their own sakes’ 21 and can count as reasons not requiring further 
reasons. In other words, the natural lawyers assert that good reasons 
are good reasons, irrespective of one’s perspective. The basic goods 
are indeed the quarters of a compass; what is to be counted as ‘north’ 
and ‘south’ does not depend on one’s perspective, but on reality 
itself. This is very clear in Finnis’s denial of the possibility that 
revenge or hatred can ever count as ultimate reasons: 

The point [...] is that selfishness, cruelty, and the like, simply do not 
stand to something self-evidently good as the urge to self-preservation 
stands to the self-evident good of human life. Selfishness, cruelty, etc., 
stand in need of some explanation, in a way that curiosity, friendliness, 
etc., do not . 22 

The basic goods serve as ultimate reasons, because they are self- 
evidently good. 

It is worthwhile to assess the precise scope of this argument so far. 
How do we select the basic goods? By asking whether they can serve 
as ultimate reasons. And how do we know which reasons are ulti¬ 
mate? Ultimate reasons are ultimate only if they have an intrinsic 
worth and are not conducive to an external purpose. How can we 
select non-instrumental arguments which refer to basic goods and 
distinguish them from non-instrumental arguments which do not? 
Only by answering the question whether the goods referred to are 
objectively desirable. How do we know which goods are objectively 
desirable and which are not? That is self-evident. This latter argument 
brings us to the second feature of the basic goods: their self-evidence. 


21 See George, 1992a, p. 34. 

22 NLNR p. 91. The term ‘explanation’ here is confusing and should, I think, be 
read as ‘justification’. As I shall point out in the next chapter, Finnis tends to identify 
explanation and justification. 
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4. The self-evidence of the basic goods 

Whereas basic goods are self-evidently good, non-basic goods are not. 
The question arises then how we can distinguish the former from the 
latter. A simple answer would be ‘that which is found self-evident by 
all people all over the world’. Such an answer however will not do. 
Even though the natural lawyers think that there is more consensus on 
basic values than is commonly supposed by relativists, they do not 
maintain that there is unanimity on what should be counted as basic 
goods. Apart from that, they want to devise a compass for moral 
reasoning. It is no use then to ask people’s opinions on what is to 
count as north or south. 

The modem natural law think ers therefore point out that self¬ 
evidence does not require that everybody assents to these goods. In 
this context, Finnis and Grisez repeatedly point out that Aquinas 
himself drew a distinction between that which is self-evident to 
everyone and that which is self-evident only to the wise. 23 Self¬ 
evidence does not require universal assent. A basic good such as 
knowledge simply is a self-evident good, irrespective of the fact that 
in large parts of the world knowledge is not considered so self-evi¬ 
dently a good at all. 

How then does the wise man know that some goods are self- 
evident, while others are not? Is self-evidence no more than a philo¬ 
sophical disguise for strong but unargued personal convictions? 24 
Finnis and Grisez have two answers to this criticism. The first is that 
indeed there are no arguments for the self-evidence of the basic 
goods, because self-evidence, by principle, need not be demonstrated 
or proven. Basic goods are basic, precisely because they rest on no 
further argument. 25 The most one can do, according to the natural 
lawyers, is to make plausible that a denial of the self-evidence of 
basic goods would violate the non-contradiction principle. They call 
such arguments ‘dialectical arguments’. 26 In itself this solution is a 
curious one. The non-contradiction principle is—and in this they 


23 E.g. NLNR p. 32. 

24 Cf. Weinreb, 1987, p. 113. Cf. also Hittinger, 1987, p. 47: ‘Turning to a good 
like religion, after the searching criticism of theorists like Hume, Feuerbach and 
Freud, is it philosophically advisable simply to posit religion as a basic good?’ 

25 George, 1991, provides only one of the many instances that can be found of this 
familiar counter-argument. 

26 See Grisez, Boyle, and Finnis, 1987, p. 111. 
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agree with Aquinas—the first principle of theoretical reason. The 
view that the basic principles of practical reason can only be argued 
by means of the first principle of theoretical reason is, however, hard 
to reconcile with their recurrent plea for an autonomous sphere for 
practical reason as separate from theoretical reason. 

There remains but one criterion for self-evidence. That is their 
ultimacy. Only those goods are self-evident that cannot be derived 
from any other principle. 27 One might point out that there is a circu¬ 
larity involved here, since the ultimacy of the basic goods is defended 
by the argument of self-evidence, whereas self-evidence is understood 
as ultimacy. But the natural lawyers would probably argue that such 
circles are unavoidable. One has to find a starting-point somewhere in 
order to avoid infinite regress. 

Their second answer refers to Aquinas. Aquinas’s first principle 
‘good is to be done and pursued, and evil avoided’ is also a self- 
evident principle. The basic goods, being no more than an extension 
of that first principle, would rest on the same foundation. 28 

This answer is indeed consistent with their reading of Aquinas. But 
I think there is an important difference between Aquinas and the new 
natural lawyers. Whereas Finnis identifies the basic goods with 
principles for moral reasoning, Aquinas made a distinction between a 
principle as a proposition and that about which the principle is 
formulated. The first principle (‘good is to be done ...’) is indeed 
taken to be self-evident. This principle is accessible to us by means of 
our human capacity to understand God’s eternal law by means of syn- 
deresis. But that does not imply that ‘the good’ is taken to be self- 
evident. On the contrary, what that good consists in, whether it is 
fame or happiness or wisdom, remains for us to reflect upon. The 
only thing which is self-evident is that there is a general tendency of 
things to strive upwards on the scales of being and goodness towards 
greater perfection. In the particular ends of other creatures, which are 
the expressions of God’s style, we .might find some information on 
the ends to be pursued, but it is for us to decide which is the more 
complete end (see 1.5 and 1.6). To Aquinas, the possibility of practi¬ 
cal deliberation does not rest on the assumption of a self-evident 
good, but of a self-evident principle. 


27 Perry convincingly questions the view that non-derivability would entail self¬ 
evidence. Cf. Perry, 1988, p. 15. 

28 Finnis, 1987. 
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It is, however, easier to defend Aquinas’s view than the view of 
the modem natural lawyers. Aquinas provided two arguments for the 
self-evidence of his first principle: the first consists of his notion of 
synderesis, the assumption that God’s exemplar is accessible to human 
rationality. The second argument is that without a fixed principle that 
one should pursue the good (no matter how that good is defined), it is 
impossible to make sense of moral reasoning at all. 

Neither of these two arguments can be adduced by Grisez and 
Finnis. The first cannot be adduced, since they do not want to base 
their account on a metaphysical assumption which is dependent on the 
assumption of God’s existence. Nor is the second answer available. 
Grisez and Finnis do not merely refer to ‘the good’. The first prin¬ 
ciples define what is to be understood by ‘the good’. They are there¬ 
fore more substantial than Aquinas’s ‘good’. The selection of ‘know¬ 
ledge’, ‘aesthetic experience’ or ‘religion’ and the dismissal of ‘re¬ 
spect’, ‘dignity’ or ‘happiness’ as suitable candidates is, however, far 
from self-evident and requires, I think, some further argumentation. 


5. The incommensurability of the basic goods 

The third feature of the basic goods is their incommensurability. 
Finnis and Grisez maintain that the basic goods cannot be measured 
by means of one criterion, nor can they be compared to one another. 

In 1.5 we have seen that there is a tendency on the part of the 
contemporary natural lawyers to deny that Aquinas ordered the vari¬ 
ous ends (self-preservation, procreation, etc.) in a hierarchical way. 
According to Finnis and Grisez, all ends are ‘basic forms of good and 
evil’. In a sense, they are right here. It certainly was not Aquinas’s 
view that ‘self-preservation’ is subordinated to ‘knowledge of God’ in 
the sense that the former is instrumental to the latter. They have a 
value in themselves. That is why I also preferred to call these ‘sub¬ 
ends’ rather than ‘means’. However, this does not mean that Aquinas 
did not have an hierarchical ranking in mind. He conceived of self- 
preservation as a ‘less complete’ end. If Aquinas had drawn up a list 
of methodological requirements, he would have included ‘try to find 
out which end is the more complete end’. 

Grisez and Finnis emphasise, however, that not only Aquinas’s 
theory of ends, but also their own theory of basic goods allow for a 
wide variety of basic goods, which are all equally important and 
cannot be reduced to one another. This view is informed by their 
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concern to safeguard a fundamental freedom of choice. Finnis and 
Grisez repeatedly stress that this freedom of choice is dangerously 
curtailed by utilitarians, who subordinate all values to the ultimate 
goal of happiness alone. Finnis’s and Grisez’s analysis here is very 
much inspired by Kant. Kant, but also Neo-Kantians such as the soci¬ 
ologist Max Weber, 29 maintained that the choice between means is 
not a real choice; it is a matter of calculation; a technical affair in 
order to realise a given aim in the most efficient way. 

In order to understand this view fully we should return to what I 
wrote on Kant in the introduction to this chapter. I noted there, that 
Kant sharply distinguished between a hypothetical and a categorical 
imperative. A hypothetical imperative does not inform us about the 
goals to be pursued, but merely points out what means are the most 
appropriate, given a certain end: ‘If I want to get rich, I should not 
qualify as a philosopher, but as a manager’. The categorical impera¬ 
tive on the other hand, informs one about the ends to be pursued. 
These ends ( Zwecke) are ultimate and not instrumental to another end. 

The modern natural lawyers maintain this assumption. They 
strongly distinguish between technical and moral rules, between 
‘making’ and ‘doing’. 30 And on the basis of this assumption they 
criticise utilitarianism. They claim that utilitarians, by maintaining 
that happiness is the indisputable, ultimate and given end, reduce the 
scope for moral inquiry to an inquiry into the most efficient means to 
achieve that given end. In short, utilitarians are blamed for turning 
morality into a technical affair. This is all the more dangerous, 
according to the natural lawyers, because such a technical reduction 
does not allow for human freedom of choice. The question which 
means are most effective to a given end can be answered by calcula¬ 
tions and is not open to debate. 

In order to devise a theory of practical reasonableness, it is there¬ 
fore of vital importance to assume that the various goods are equally 
important. And that is why the incommensurability-thesis is accom¬ 
panied with the methodological requirements that we should not have 
arbitrary preferences, that we should respect every basic good and 
that we should avoid fanaticism. 


29 Weber, 1922. 

30 Grisez, Boyle, and Finnis, 1987, p. 100; Finnis, 1992, p. 134. 
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These claims sound perfectly reasonable, but cause some problems 
which are similar to the ones we encountered in Grotius’s description 
of human nature. I noted at the end of chapter V, that the assumption 
of three features of human nature entailed the problem of priority. 
Are we to choose in favour of sociability or in favour of self-preser¬ 
vation? In practice, we saw that Grotius subordinated all features of 
human nature to self-preservation alone, but theoretically the dilemma 
was there. 

The same applies to Finnis’s and Grisez’s plurality of principles. 
What am I to do if I am forced to choose between basic goods? This 
dilemma recurs both in trivial situations (am I to help my friend or 
read a book), as well as in more dramatic dilemmas (am I to sacrifice 
my life for the good of religion). In short, on the basis of which 
considerations am I to select from the list of the seven basic goods? 
Which is more important, ‘friendship’, ‘play’, ‘knowledge’ or ‘reli¬ 
gion’? Finnis’s methodological requirements do not bring me any 
further, since they only admonish me to take all basic goods into 
equal consideration. Yet, since time is short, I inevitably sin against 
that prescription. 

We might wonder, therefore, whether the assumption of ultimate 
and incommensurable values really can provide for freedom of 
choice, if we mean by ‘choice’ something more than a blind guess. Is 
there any scope for moral reasoning left? Weber thought that indeed 
there are no such criteria for regulating these choices. He thought that 
the assumption that ultimate values are incommensurable implies that 
the choice for one or the other is an arbitrary affair, for which no 
moral methodology can be designed. Although one can rationally 
decide on means, there is no rational way of choosing between ends. 

Finnis, although sharing Weber’s assumption on the ultimacy of 
values, does not draw this conclusion. In fact, he blames Weber for 
having exaggerated the arbitrariness of moral choice. In a discussion 
of Sartre’s well-known moral dilemma of the soldier who is con¬ 
fronted with the option either to serve his country against the invad¬ 
ing forces, or to stay home in order to take care of his sick mother, 
F inn is confidently announces that both courses of actions are laud¬ 
able. What is important, he adds, is that the irresponsible courses of 
action (shoot the mother, join the occupying forces) are not taken into 
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account. It is the job of practical reason to dismiss these immoral 
actions. 31 

These are obviously trivial remarks. It seems as if Finnis’s practi¬ 
cal reason is indeed, to quote Clifford Geertz, like a ‘sprinkler-system 
that turns off when the fire gets too hot’. 32 That ‘ignorance’ is better 
than ‘knowledge’, that ‘art [...] is better than trash’, 33 who will deny 
it? The problem, apart from the obvious difficulty that we differ on 
what we should count as ‘knowledge’ or ‘art’, is how we can choose 
between them. 

F innis and Grisez could have tried to answer this problem by 
developing a theory concerning prudentia, the virtue of reasoning 
well. By describing the qualities required for sound practical reason¬ 
ing they probably could have avoided the arbitrariness which inevit¬ 
ably accompanies a Weberian theory of ultimate and incommensur¬ 
able values. It should be noted, however, that in that case, they could 
not have contented themselves by simply taking over Aquinas’s theory 
of prudentia. As we saw in chapter II, Aquinas’s concept of prudentia 
only refers to reasoning about means, not ends, since he thought that 
the latter were directly accessible to us by means of synderesis. 
However, Finnis and Grisez neither maintain the possibility of synde¬ 
resis, nor do they adopt an—extended—theory of prudentia. The 
result is that they cannot escape from arbitrariness when ultimate 
values conflict. 


6. The irrelevance of nature 

We might be inclined to think that theorists who set out to develop a 
theory of natural law try to answer these questions by referring to 
nature, or to human nature. One would expect natural lawyers to infer 
the basic goods from (human) nature, or at least to provide an argu¬ 
ment, derived from some conception of nature, which might shed 
light on how we can select from the various basic goods that present 
themselves. But they do not. They assert that nature is irrelevant to 
our reasoning on moral matters. What is more, they also deny that 
nature ever played an important part in natural law theory. That is 


31 NLNR p. 176. 

33 Geertz, 1983, p. 217, used this metaphor in a description of law. 
33 NLNR p. 220. 
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why Finnis thinks that ‘natural law’ is an ‘unhappy term’. 34 He 
includes the term in the title of his book merely to pay tribute to 
Aquinas. 

Finnis explicitly denies that Aquinas or any other natural lawyer 
ever tried to derive norms from facts. To the question: ‘Have the 
natural lawyers shown that they can derive ethical norms from 
facts?’, Finnis replies: 

[...] the answer can be brisk: They have not, nor do they need to, nor 
did the classical exponents of the theory dream of attempting any such 
derivation . 35 

According to Finnis and Grisez, even Aquinas is not guilty of having 
committed the naturalistic fallacy. Instead, they argue that this criti¬ 
cism rests on a misinterpretation. We can remain faithful to the 
ground-structure of Aquinas’s programme without falling into natural¬ 
istic traps. 

Finnis and Grisez argue this point by referring to Aquinas’s 
distinction between theoretical reason and practical reason. Practical 
reason is about moral affairs; theoretical reason inquires into nature. 
There is no conflation between ‘is’ and ‘ought’. 36 Although nature 
indeed plays some role in Aquinas’s teachings, we should regard it as 
a subordinate one. Nature is a mere ‘speculative appendage’, 37 some¬ 
thing that is added later to the immediate grasp of self-evident goods 
and the purposiveness of human life, but which is irrelevant to our 
knowledge of good and evil. We have come across this interpretation 
in 1.4. 

In fact, according to Grisez’s and Finnis’s interpretation, Aquinas 
does not reason from nature to morality, but the other way round: 

[...] the teleological conception of nature was made plausible, indeed 
conceivable, by analogy with the in/rospectively luminous, self-evident 
structure of human well-being, practical reasoning, and h uman purpos¬ 
ive action [...]. 38 


34 NLNR p. 374. 

35 NLNR p. 33. 

36 NLNR p. 20. 

37 NLNR p. 36. 

38 NLNR p. 52. 
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According to Finnis, the teleological view of nature is merely an 
extrapolation of the experienced purposiveness of human actions. 
That is why we can do very well without a teleological concept of 
nature; we can indeed do without any conception of nature at all. 
Nature is a mere afterthought, with which the theory of natural law is 
decorated; it does not form its foundation. 

This view has met with fierce criticism on the part of some Neo- 
Thomists, who see Aquinas’s heritage squandered. 39 In the words of 
Veatch: 

[...] rather than being embarrassed or apologetic over his failure to 
demonstrate that natural law is indeed natural, he [i.e. Finnis, P.W.] 
would appear rather to want to make a virtue out of his very necessity. 
[...] Yes, and as if to puzzle and perplex his readers even more, F innis 
apparently wants to claim no less a one than St. Thomas Aquinas as 
being on his side in this regard. 40 

In chapter I, I already dealt with the conflicting interpretations of 
Aquinas and opted for a middle-course (1.3). F innis and Grisez are 
right in stressing that it is certainly not Aquinas’s view that we can 
infer directly norms from the observation of nature. The ability to 
reason does not boil down to our ability to copy God’s artefacts. But 
that does not imply that nature does not play a role at all. According 
to the interpretation I suggested, it is Aquinas’s view that we have 
access to God’s style directly by means of synderesis, as well as 
indirectly by means of the examples that can be found of God’s style 
as it is expressed in nature. 

If my interpretation of Aquinas’s theory is correct, this would 
imply that nature plays a less important role than is commonly 
assumed by Neo-Thomists, but a more important one than F innis al¬ 
lowed for. The intelligibility of God’s normative order (i.e. natural 
law) depends in fact on two assumptions. The first is the assumption 
of our immediate grasp of the divine style {synderesis)-, the second is 
the assumption that our reasoning is.further informed by the examples 
God provided. Finnis emphasises the former at the expense of the 
latter. 


* Bourke, 1981; Veatch, 1981a; Veatch, 1981b. 
40 Veatch, 1981a, p. 256. 
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However, even if Finnis’s and Grisez’s interpretation of Aquinas is 
one-sided, this is not an argument against the kind of natural law 
theory they want to develop for themselves. Their claim is that it is 
the purposiveness of human action which is an important assumption 
for a theory of practical reasonableness, and that this purposiveness is 
not dependent on any concept of nature. If they are right, that is an 
important argument. Bourke may criticise Finnis and Grisez on the 
grounds that they are ‘bypassing the complete metaphysics of final¬ 
ity’, 41 but if that implies that they can also by-pass all the problems 
that have been the result of this kind of metaphysics, that would be a 
tremendous advantage. 

In part II of this book, we have seen the enormous problems 
pertaining to the role of nature. Nature was found to be ‘inert’, not 
giving rise to obligations (Suarez), or could not form the foundation 
of natural law (Pufendorf) and where it indeed played a vital role, its 
role was reduced to the emphasis on self-preservation (Grotius). If the 
natural lawyers succeeded in grounding moral theory in the purpos¬ 
iveness of human action, without reference to nature, many problems 
would indeed be discarded. It is therefore worthwhile to examine the 
quality of the argument. 

7. Practical reason curtailed 

At first sight it is indeed plausible that the teleological view of nature 
was developed by analogy with human action. In this sense, we might 
agree that it is an extrapolation of human experience. But can we say 
that this extrapolation is irrelevant to natural law theory? 

In order to answer that question, we should keep in mind that the 
old conception of teleological nature did not merely assert that there 
is a purpose to be found in nature, in the sense that we might say that 
all human action serves a purpose, no matter what it is. For a plant, 
the end of self-preservation is a suitable and a good end, since God 
had designed it in that way. And for a human being, sociability is a 
good and valuable end, since God had meant him to live in society. It 
is true that we human beings can select from these various ends and 
decide which end is the most complete in the given circumstances, but 
all these ends derive their intrinsic value (as sub-ends) from the fact 


41 Bourke, 1981, p. 245. 
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that God had intended these to be fulfilled by the various creatures. In 
this sense is it possible to infer from natural inclinations the various 
possible values that present themselves. 

But this solution is not acceptable to Finnis. Although he does 
believe in God, he does not want to turn this belief into an underlying 
foundation for his theory. And without the assumption that God in¬ 
tends us to have natural desires and inclinations, we cannot guarantee 
that these natural desires are morally good. Whereas Aquinas could 
render depraved inclinations (greed, hatred, egoism) intelligible by 
maintaining that these inclinations nevertheless tend to a good, but to 
a good which is incorrectly understood, Finnis and Grisez cannot 
maintain that assumption. The fact that man’s natural inclinations can 
be morally indefensible turns them into unsuitable starting-points for 
moral reasoning. 

In this respect, they find themselves in the same position as Gro- 
tius, who likewise had to account for man’s evil natural inclinations. 
But whereas Grotius opts for an idealised account of human nature, 
Finnis and Grisez discard human nature as a reliable standard. This 
may be clear from the passage in which desires as such are discarded 
as starting-points for moral reasoning: 

[...] we should say not that practical reasoning begins with wants (or 
desires) and seeks satisfactory ways of satisfying them; but that practi¬ 
cal reasoning begins by identifying something wanted (or desired), i.e. 
something considered (practically considered) desirable. 42 

Practical reasoning is informed, not by natural inclinations, but by 
basic orientations, the things that are worthwhile pursuing. These 
basic orientations cannot be back traced to natural inclinations at all. 
Only the basic goods can form reliable starting-points. This is indeed 
the only consistent answer in view of the assumptions of the natural 
lawyers. ‘Nature’ as such is unreliable, if we do not maintain the a 
priori assumption that it is God’s creation. 

It should be noted, however, that this position is a reversal of 
Aquinas’s. Whereas Aquinas starts with natural inclinations and 
desires which can only be turned into desirable goods by means of 
practical reasoning, Finnis starts with what is desirable. Practical 
reasoning does not result in a formulation of the desirable good, but 


42 FE p. 35. 
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finds its starting-point there. The orientations with which we set out 
to reflect on our moral conduct are already supposed to be objectively 
good, intelligible and self-evidently desirable. 

However, this move narrows down the scope for practical reason¬ 
ing. In the theory of Finnis and Grisez, practical reasoning might 
enable us to strike a balance between the various incommensurable 
goods. We might follow the requirements that we should not directly 
harm one of these goods, or that we should have no arbitrary prefer¬ 
ences. By following these requirements we translate or implement the 
desirable goods into desirable courses of actions. But these are small 
tasks, compared to the role Aquinas assigned to practical reasoning: 
to discern what is really desirable. In fact, in Finnis’s theory this 
important task is already carried out before practical reasoning comes 
in. Practical reason cannot determine which goods are desirable and 
which are not. That is the reason why Finnis and Grisez recur to the 
notion that they are self-evident. They are presupposed. This status of 
the basic goods seems hard to reconcile with die view that they are 
‘pre-moral’: an is-to-be rather than an ‘ought’. As expressions of the 
‘desirable’ these basic goods are completely moral. The only way to 
understand that claim is to identify the term ‘pre-moral’ with ‘pre- 
rational’. They come in before practical reflection is carried out. 

It should be noted that not only compared to Aquinas the scope of 
practical reason is curtailed. We see the same if we compare Finnis’s 
position to that of Kant. This can be judged from F innis ’s criticism of 
Kant. According to Finnis, Kant unnecessarily limited ‘human flour¬ 
ishing’ to the basic good of practical reasonableness alone and did not 
take seriously enough the other basic goods. Kant considers ‘play’ or 
‘friendship’ as ‘mere’ objects of natural inclinations, Finnis asserts, 
not as intelligibly desirable: 

There is impoverishment to the extent that Kant’s understanding of 
understanding (reason) overlooks the intelligible goodness of the 
specific, substantive aspects of human flourishing, and seeks to make 
do with reason’s ‘a priori’ power of universalizing. 43 

At first sight, this criticism seems reasonable. The rigid distinction 
between reason and nature is indeed problematic. But if we compare 
Kant’s theory with that of Finnis, Kant’s solution is much more 


43 


FE p. 74, 
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plausible than Finnis’s. Kant did not opt for the unaccountable nonn¬ 
ativity of basic goods as starting-points for practical reasoning. He 
consistently argued that without practical reasoning one cannot speak 
of something ‘desirable’ at all, but only of ‘desires’. Without human 
practical judgements there are no practical ‘goods’ or ‘truths’ at all; 
there are merely natural inclinations and their objects. Since Kant 
correctly refused to rely on the problematic notion of ‘self-evidence’, 
practical reasoning is the sine qua non for all moral distinctions. Its 
role is much more important in Kant’s moral philosophy than in the 
theory of practical reasonableness, developed by Grisez and Finnis. 

There is a remarkable paradox involved here. The attempt to 
reconstruct natural law as a theory of practical reasonableness necessi¬ 
tates the argument that nature is irrelevant to human reasoning. 
However, that argument in turn undermines practical reasonableness 
as well. The new theory of natural law throws out the baby with the 
bathwater. 


8. The hidden role of nature 

The sole reason for rejecting the view that natural inclinations are 
morally relevant is the reluctance to ground natural law in a ‘pious 
hypothesis’. The existence of God should not serve as an indispens¬ 
able foundation for natural law. But Grisez was much less hampered 
by that consideration than Finnis. Consequently, we see that in 
Grisez’s articles, but also in joint articles, there is less reluctance to 
allow nature some role. In an attempt to justify the multiplicity of the 
basic goods, the thesis is maintained that: 

The diversity of the basic goods is neither a mere contingent fact about 
human psychology nor an accident of history. Rather, being aspects of 
the fulfillment of persons, these goods correspond to the inherent 
complexities of human nature [...j. 44 

Even the very wording of this view reminds one of Aquinas’s thesis: 
‘The order of the precepts of the natural law corresponds to the order 
of our natural inclinations’. 43 And indeed, like Aquinas, the authors 


44 Grisez, Boyle, and Finnis, 1987, p. 107. 

45 ST I, II, 94, 2, concl. 
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proceed to distinguish different aspects of human beings. Human per¬ 
sons can be regarded ‘as animate’, ‘as rational’, and ‘as simulta¬ 
neously rational and animate’. 46 As ‘animate’, people cherish life 
itself; as ‘rational’, people cherish ‘knowledge and aesthetic experi¬ 
ence’ and as both they cherish ‘work and play’. 47 The assignment of 
basic goods to different aspects of human nature is relevant because 
the basic goods are regarded as being ‘perfective’ of those aspects. 
Finnis asserts that the basic goods ‘would not perfect that nature, 
were it other than it is’. 48 

Despite protestations to the contrary, a conception of nature does 
come in here; a thoroughly teleological conception. And it not only 
serves as an argument for the plurality of the basic goods; it equally 
answers the question why we should select exactly these goods as 
basic. They are basic, not because they are ultimate and self-evident, 
but because they correspond to and are perfective of—different 
aspects of—man’s nature. 

So it seems that nature does play a role after all. How do the 
natural lawyers reconcile this role with their view that nature is 
irrelevant to natural law? They maintain that there is no inconsistency 
here and that their teleological conception of nature does not give rise 
to moral ‘ought’-statements. This is argued by means of a rigorous 
distinction between epistemology and ontology. The natural lawyers 
assert that, epistemologically speaking, it is impossible to infer the 
existence of basic goods from human nature. But ontologically speak¬ 
ing, the basic goods are grounded in nature. 49 Since it has been 
Hume’s criticism that we should not infer norms from facts, Finnis 
and Grisez think that they can avoid that charge by making a distinc¬ 
tion between epistemology and ontology. Although norms are 
grounded in nature, they do not infer norms from nature. 

I am afraid that this argument does not rescue their position from 
the charge of naturalistic fallacy. The selection of the basic goods is 
clearly informed by their belief that these seven basic goods are truly 
‘perfective’ of man’s nature. Because they are perfective of man’s 
nature, they are regarded as intrinsic values. It is no good pretending 


* Grisez, Boyle, and Finnis, 1987, p. 107. 

47 Grisez’s list of the basic goods is slightly different from that of Finnis in the 
NLNR; an indication that their self-evidence is inaccessible, even to ‘the wise’. 

48 Cf. Finnis, 1987, pp. 46-7. 

49 Cf. Finnis, 1987, p. 46, and George, 1992a, p. 35. 
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that the basic goods are first selected on the basis of their ‘self¬ 
evidence’, and only afterwards ‘happen’ to be perfective of human 
nature. 

Apart from that, the argument is not necessary. There is no reason 
to shun the naturalistic fallacy, if one adheres to a teleological ontol¬ 
ogy. Inferences from nature to norms would not be fallacious at all. 
We have seen in the chapter on Suarez’s foundation of natural law 
(chapter III) that problems only arise when one no longer believes in 
the theological assumption that God has performed His role as Legis¬ 
lator, in and by creating the world. Suarez conceived of God’s activ¬ 
ity in three successive stages: he thought that God first created, then 
added a judgement, and after that added obligatory force. That is why 
he thought that ‘nature’ taken by itself formed an insufficient founda¬ 
tion and had to be coupled with explicit decrees and obligatory force. 

But Finnis and Grisez are much more loyal to Aquinas than 
Suarez. They apparently believe that God created man in such a way 
(as animate, rational etc.) that some values are perfective of nature. 
On the basis of this view, God’s rational judgement is implied in His 
creation. So if one maintains that human beings tend to perfect them¬ 
selves, and that there is a God who created us to that end, there is no 
reason why one should shrink from the conclusion that we should 
indeed perfect ourselves. Both the assumption of teleology and the 
assumption of God’s existence are clearly present in the work of the 
modem natural lawyers. Within that framework, inferences from facts 
to norms are no fallacies at all, and can be drawn without any logical 
mistake whatsoever. 50 

There are indeed indications that these inferences are drawn in the 
application of the theory to practical matters. In a recent article, 
Finnis argues that homosexuality is ‘intrinsically unreasonable and 
unnatural’ on the grounds that the ‘reproductive organs of homosex¬ 
uals cannot make them a biological (and therefore personal) unit’. 51 
Yet, even here Finnis denies committing the naturalistic fallacy. He 
professes merely to ‘apply the relevant practical reasons [...] and 
moral principles [...] to the realities of our constitution, intentions and 


50 It should be noted that Finnis and Grisez take the is-ought distinction much more 
seriously than most contemporary philosophers of science, who generally assume that 
the perception of facts is value-laden. 

51 Finnis, 1996, pp. 14-15. 
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circumstances’. 52 However, this ‘application’ is clearly informed by 
supposedly biological arguments; not by practical reasons. 

The conclusion seems to be justified that the modem formulation 
of natural law rests on a hidden assumption of teleology, coupled with 
the belief in God. 


9. Conclusion 

We have seen that the new theory of natural law decidedly presents 
itself as a theory of practical reasonableness, rather than as a theory 
of natural law. The first principles such as ‘knowledge should be 
pursued’ or ‘play should be pursued’ are not to be taken as precepts 
but as general and basic orientations on the basis of which we should 
reason about moral matters. These basic goods, although they are 
grounded in nature, are not inferred from human nature. They are 
taken to be self-evident. That means that, strictly speaking, the new 
theory of natural law neither has anything to do with law nor with 
nature. 

It is, however, not certain whether the reformulation of natural law 
theory as a theory of practical reasonableness is better suited to cope 
with the various traditional dilemmas of natural law theory. It is true 
that we need not worry about the naturalistic fallacy but instead, the 
natural lawyers face the far more serious problem of a lacking foun¬ 
dation. The foundation in nature might not have been adequate 
(Suarez’s and Pufendorf’s qualms testify to this fundamental inad¬ 
equacy), but the alternative candidate which is proposed, self-evi¬ 
dence, is even less convincing as a foundation. In order to turn ‘self¬ 
evidence’ into more than a debate-stopper or a disguise for this lack 
of foundation, a theory would be required in which it is argued that 
man has immediate access to those self-evident forms of human flour¬ 
ishing. If we are not supposed to rely on nature, a (modem) equival¬ 
ent of synderesis should be developed. Such a theory is absent. 

Apart from the problem of foundation, there is still the familiar 
problem of obligation. Even if we recognise the seven basic goods as 
real basic goods, why should we be obliged to take these goods as a 
starting-point for our moral reasoning? What compelling reasons are 
there to abstain from, for instance, the utilitarian criterion? Suarez’s 


52 Finnis, 1996, p. 16. 
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problem is far from solved, even if we do not conceive of the first 
principles as precepts, but as general orientations. The point is: why 
should we be guided by Finnis’s compass rather than by our own 
sense of direction? 

It seems then that the modem theory of natural law has to deal 
with both the problem of foundation and of obligation. Yet, Finnis 
and Grisez argue that their theory is a theory of practical reasonable¬ 
ness; not of natural law. There are, however, reasons to suppose that 
their theory fails to achieve the aim of broadening the scope for moral 
inquiry as well. 

In the first place, since all basic goods are regarded as ultimate, 
irreducible to each other or to any other—external—purpose, and in¬ 
herently incommensurable, it is difficult if not impossible to decide on 
the basis of these first principles which basic good should be given 
priority in case of conflict. The extension of one first principle to 
seven first principles may appear to widen the scope for practical 
reasoning but in fact turns reasoning into a somewhat arbitrary affair. 
Since all goods are deemed equally important, the methodological 
requirements of practical reasoning only inform us that we should not 
directly act against one of these seven goods. In the second place, the 
scope of practical reasoning is curtailed by that fact that it no longer 
plays a role in deciding which goods are really desirable. The seven 
selected desirable goods form the starting-point for our enquiry. Their 
self-evidence excludes critical reflection on the value of these basic 
goods. 

These shortcomings as a theory of practical reasonableness can 
only be amended, I think, by explicit references to the teleological 
view of human nature, which is at the basis of F innis ’s and Grisez’s 
selection of the basic goods. If their anxiety of committing the natu¬ 
ralistic fallacy had not prevented them from openly acknowledging 
these underlying assumptions, we could have gained a more informa¬ 
tive account, be it that by doing so, they would have been confronted 
with the familiar problem of nature as an inadequate foundation as 
well as the problem posed by the assumption that God created us in 
order to perfect ourselves. 

In the introduction, I noted that Finnis’s attempt is theoretically 
interesting in three aspects, one of which is the attempt to unravel 
underlying and objective values on the basis of philosophical argu¬ 
ment alone, without assuming the existence of God. On the basis of 
this chapter, we might conclude that this task can only be carried out 
by assigning an important place to the notion of self-evidence. This 
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self-evidence, however, is not embedded within a wider conceptual 
framework which might elucidate the kind of rationality required to 
‘see’ this self-evidence and therefore remains unargued. As for the 
other two ambitions of modern natural law theory (to provide a 
foundation of rights and to criticise liberalism on the basis of natural 
law), we should turn to the next chapter. 



CHAPTER X 


FINNIS’S DECISIONISM 


In the preceding chapters we have seen that a recurrent problem in 
natural law theory was the question how we can translate and specify 
the general principles of natural law. Suarez’s notion of dominium 
and the attending permission for human beings to change the materia 
of natural law which has to do with dominium have been the starting- 
point for a development in which more and more room was assigned 
to human legislators to determine positive law in view of the contin¬ 
gent and variable requirements of human societies. • 

We might expect Finnis to run into similar difficulties. At first 
sight it is not easy to see how Finnis’s principles of natural law, 
consisting of the seven basic goods coupled with a set of methodo¬ 
logical requirements for practical reasoning, can be applied to the 
analysis and justification of positive law. How can a basic good such 
as ‘play’ or ‘aesthetic experience’ be sensibly linked to our under¬ 
standing of positive law? How can he hope to provide a foundation 
for rights on the basis of these goods? 

These are the questions to be dealt with in this chapter. After a 
description of Finnis’s methodological point of view (section 1), 
attention will be paid to Finnis’s double-sided picture of law (section 
2). His views on how positive law can be linked to natural law will 
be the subject of section 3, after which his concept of the common 
good will be analysed in sections 4-6. The practical implication of his 
analysis will be further examined m section 7. 


1. Ideals and ideal-types 

In part II of this book, we have seen that in the natural law theories 
of Suarez, Grotius and Pufendorf, natural law was partly used to 
provide a justification of positive law, partly by the attempt to explain 
the origins of human institutions in terms of historical or (proto) 
sociological descriptions. We have seen that both aims are at times 
hard to reconcile, which is, for instance, shown by the double func¬ 
tion of consent in Grotius’s and Pufendorf’s theories. Pufendorfs 
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attempt to reconstruct and to unravel the rationality of human institu¬ 
tions was, I noted, the last ingenious attempt to combine both sociol¬ 
ogy and moral theory within one theory. 

It is therefore all the more surprising to encounter in F innis ’s 
theory the same blend of justification and explanation. 1 This may be 
judged from the passage in which he states his intention to 

[...] develop a concept [of law, P.W.] which would explain the various 
phenomena referred to (in an unfocused way) by ‘ordinary’ talk about 
law—and explain them by showing how they answer [...] to the stand¬ 
ing requirements of practical reasonableness [...]. 2 

Obviously, an explanation of terms by showing ‘how they answer to 
the requirements of practical reasonableness’ is nothing else than to 
justify them in terms of the basic goods along with the methodological 
requirements. And this is indeed what Finnis has in mind when he 
writes: 

As always, the explanation of social institutions [...] is primarily a 
matter of grasping their rationale. 3 

It seems then that Finnis tries to spawn here the gap between the two 
programmes we saw emerging within Pufendorf’s theory, and to re¬ 
concile ‘sociology’ and ‘moral theory’ once more within one theory. 

This is not to say that Finnis was aware of that attempt. He more 
or less seems to take for granted that explanation and justification are 
one and the same thing. This is apparent from his view that his 
method can be compared to that of Max Weber. Finnis claims that in 
order to make sense of legal institutions, we should take over We¬ 
ber’s concept of ‘Idealtypen’: ideal-types. In order to analyse ‘law’, 
‘community’, or ‘obligation’, we should, according to Finnis, start by 
defining the focal meaning ’ of these terms. The state of affairs that is 
described by this focal meaning of terms is called the ‘central case'f 
Focal meanings are distinguished from secondary meanings. The rules 


1 In the preceding chapter (IX.2), we came across the same identification where he 
ventured his opinion that only reasons referring to intrinsic values do not require any 
further explanation. Cf. NLNR p. 91. 

2 NLNR p. 279. 

3 NLNR p. 170. 

* NLNR pp. 9-10. Finnis borrows the term from Raz, 1978, p. 133. 
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of a mafia-gang may be called ‘law’ but only in a secondary, not in a 
focal meaning of the term. Consequently, central cases are to be 
distinguished from ‘borderline’ cases. The friendship between busi¬ 
ness-associates, who have a calculated interest in mutual co-operation 
is a borderline-case of ‘friendship’, not a central case. 

By focusing on these focal meanings, Finnis asserts, it is possible 
to 


differentiate the mature from the undeveloped in human affairs, the 
sophisticated from the primitive, the flourishing from the corrupt, the 
fine specimen from the deviant case [...]. s 

It should be noted that this normative use of ideal-types is not what 
Weber had in mind. Weber constructed ideal-types for ordering em¬ 
pirical phenomena in intelligible categories, thus making sense of 
them within a particular and explicated point of view (‘Wertbezie- 
hung’). He explicitly warns us not to confuse ideal-types with ideals, 
and remarks dryly that ‘there are ideal-types of brothels as well as of 
religions [...]’. 5 6 

However, for Finnis, to understand a cultural phenomenon such as 
law, normative judgements on the quality of that system of law are 
required. Understanding is impossible without evaluation. 7 That is 
why Finnis adopts the perspective of the reasonable man. According 
to Finnis, positive law should be analysed from: 

[...] the viewpoint of those who not only appeal to practical reasonable¬ 
ness but also are practically reasonable, that is to say: consistent; 
attentive to all aspects of human opportunity and flourishing, and aware 
of their limited commensurability [...]. 8 


5 NLNRpp. 10-11. 

6 Weber, 1904, p. 200. 

7 This led Ted Honderich to the remark: ‘It is no good practice to run together the 
idea that one has to “understand” the values, which is, to be sympathetic to them [...] 
and the idea that one has to “understand” them in the sense of knowing about them’. 
See Honderich, 1980. 

8 NLNR p. 15. 
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Positive law should be analysed from the viewpoint of the just man. 9 
Apparently, it is Finnis’s—implicit—view that if something is under¬ 
stood by this just and reasonable spectator, it is justified as well. 


2. The moral and technical aspects of law 

How is the reasonable man to understand (i.e. assess) the system of 
law? He has to understand it in the ‘focal meaning’ of the term. That 
is, as the ‘law and legal system of a complete community’. 10 A com¬ 
plete community, Finnis informs us, is ‘self-sufficient’: 

[...] there is no aspect of human affairs that as such is outside the range 
of such a complete community . 11 

This is not to say that ‘complete’ communities do exist in reality. 12 
But the modem territorial state, Finnis writes, claims to be such a 
complete community. And it is from this claim that law derives its 
meaning. As a legal system of a complete community, law regulates 
all forms of human behaviour. It gives legal force to other normative 
associations and it regulates the conditions under which the members 
of the community can participate in other normative associations. As 
such it is the supreme authority. 13 

Since law can be understood on the basis of the claim of states to 
be complete communities, we should examine this latter concept be¬ 
fore we proceed to the analysis of law. The most conspicuous trait 
then of Finnis’s concept of community is his view that it is a unified 
whole. Finnis does not differentiate between ‘society’ and ‘commun¬ 
ity’; between Gesellschafi and Gemeinschaft . 14 There is no room in 
his analysis for the notion that a state might consist of an aggregate of 
individuals who have little in common with one another. The mem¬ 
bers of a community share an aim. What unites people into a com- 


9 A curious reversal of the viewpoint proposed by Holmes: that of the bad man. 
Cf. Holmes, 1920. 

10 NLNR p. 148. 

11 NLNR p. 148. 

12 NLNR pp. 149-50. 

13 NLNR p. 148. 

14 NLNR p. 135. 
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munity is not their frequency of interaction; 15 we should not con¬ 
ceive of communities as a rush-hour crowd. 16 Co mmuni ties have 

[...] some more or less shared objective or, more precisely, some 
shared conception of the point of continuing co-operation. This point 
we may call the common good . 17 

What then is the common good? In relation to communities, the com¬ 
mon good is defined as: 

[...] a set of conditions which enables the members of a community to 
attain for themselves reasonable objectives, or to realize reasonably for 
themselves the value(s), for the sake of which they have reason to 
collaborate with each other [...] in a community . 18 

In short, the common good consists of the conditions which are 
required in order to participate in the basic goods. This implies that 
law is only indirectly—by means of the common good—linked to the 
basic goods. The rationale of law is to further the common good. And 
the common good in turn enables the members of society to pursue 
the basic goods. It seems then that a lot depends on how the inter¬ 
mediate link, the common good, is perceived. 

These ‘central cases’ of ‘law’, ‘community’ and the ‘common 
good’ serve as a sketch of the moral rationale, the raison d’itre of a 
legal system. Any legal system should ‘instantiate’ the common good 
by co-ordinating the actions of members of a complete community. If 
the reasonable spectator is to understand institutional arrangements as 
(true) law, it is on the basis of these ‘ideal-types’. 

However, the recurrence of idealised notions as ‘complete com¬ 
munity’ and ‘common good’ does not imply that Finnis is blind to the 
formal aspects of law. On the contrary, next to his sketch of the 
moral raison d’etre of legal systems, Finnis devotes much attention to 
these formal aspects. These formal features should be understood, 
according to Finnis, as signs that law is not merely a moral system, 
but also a technical one, in the Kantian sense of comprising a set of 
tools or means in order to bring about a given end. 


15 Here Finnis criticises Homans: NLNR p. 151. 

16 NLNR p. 150. 

17 NLNR p. 153. 

18 NLNR p. 155. 
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Lawyers’ tools of trade [...] are means in the service of a purpose 
sufficiently definite to constitute a technique, a mode of technical 
reasoning. The purpose [...] is the unequivocal resolution of every 
dispute [...] which can be in some way foreseen and provided for . 19 

The given ends for which law supplies the means are certainty, 
predictability and stability. 

Finnis distinguishes five formal features of law which can be 
understood on the basis of this quest for certainty: 20 

a) law is a self-generating system, which regulates its own 
creation; 

b) law brings predictability into human interaction by the mech¬ 
anism that rules or institutions, once validly created, remain 
valid until they are repealed according to its own terms; 

c) law regulates the conditions under which a private individual 
can modify the application of the rules (as e.g. in marriages or 
contracts); 

d) this predictability is enhanced by the special mechanism that 
past acts are seen as an—exclusionary—reason for ‘acting in a 
way then provided for’; 

e) law presents itself as a seamless web. 

Law, according to Finnis, can be distinguished from other sets of 
rules (convention, etiquette) because it is a coercive order which 
regulates its own creation. 

This technical aspect of law as a set of tools in order to bring 
about a given end implies that its vocabulary should not be seen as a 
mere translation of moral discourse. Law is not simply a set of moral 
precepts plus the force of sanctions. 21 Since law’s overall aim is 
predictability and certainty, its vocabulary acquires a different form: 

Legal reasoning [...] is (at least in large part) technical reasoning—not 
moral reasoning. Like all technical reasoning, it is concerned to achieve 
a particular purpose, a definite state of affairs attainable by efficient 


19 Finnis, 1992, p. 142. 

20 NLNR pp. 268-9. 

21 NLNR p. 281. 
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dispositions of means to end. The particular end here is the resolution 
of disputes [...]. 22 

Finnis points out that moral precepts such as ‘Thou shalt not kill’ are 
absent in legal formulations. These rather take the form of proposi¬ 
tions such as: ‘It is an offence to kill’. 23 The fact that normative 
discourse is rephrased in the ‘indicative propositional form’, 24 Finnis 
adds, is due to the fact that a lawyer 

sees the desired future social order from a professionally structured 
viewpoint, as a stylized and manageable drama. In this drama, many 
characters, situations, and actions known to common sense, sociology, 
and ethics are missing, while many other characters, relationships, and 
transactions known only [...] to the lawyer are introduced. 25 

And he adds that there are not only reasonable or unreasonable acts to 
be found on that scene, but things like ‘crime’, ‘offence’, or ‘tort’. 
He concludes that: 

[...] it is the business of the draftsman to specify, precisely, into which 
of these costumes and relationships an act of killing-under-such-and- 
such-circumstances fits. 26 


3. Determination and deduction 

Finnis therefore presents us with a double-sided picture of positive 
law. On the one hand, law is thought to strive for an open-ended and 
inexhaustible ‘common good’ as the condition which enables people 
to pursue the basic goods; on the other hand law is seen as a tool, a 
means to the definite end of predictability and certainty. Finnis claims 
that in order to understand law correctly, we should take into account 
both aspects, and see that the technical aspect is subordinated to its 
moral aspect: 


22 Finnis, 1992, p. 142. 

23 NLNR p. 282. 

• 24 This seems to be an oversimplified view, disregarding the fact that performative 
speech plays an important role in law. 

23 NLNR pp. 282-3. 

26 NLNR p. 283. 
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[...] this quest for certainty, for a complete set of uniquely correct 
answers, is itself in the service of a wider good which, like all basic 
human goods, is not reducible to a definite goal but is rather an open- 
ended good [...]. 27 

The question arises how law’s immediate goals (certainty, predicta¬ 
bility) are related to that wider common good. Can we obtain a uni¬ 
fied concept of law in which the technical aspects of law as a set of 
tools aiming at certainty and predictability can sensibly be linked to 
the ‘wider’ common good as the set of conditions in which men can 
pursue the basic goods? 

In order to answer that question Finnis makes use of Aquinas’s 
notion that positive law can either be the result of determinatio or of a 
deductio, carried out by one of more syllogisms (cf. II.6). By the 
concept of determinatio, Aquinas allowed for a scope of freedom and 
choice on the part of the legislator to shape these general principles 
into particular rules. Aquinas compared the task of the legislator to 
that of the architect who has to determine not only that a house has to 
be built, but what kind of house and in which style. 28 By contrast, 
laws that are the result of deductio, such as the ius gentium, are more 
firmly connected to these principles (although error might creep in 
even there). 

F innis adopts this insight and conceives of legislation as a combi¬ 
nation of both methods. To a large extent, legislation is brought about 
by determinatio. The example he mentions is a familiar one: the 
regulation of property. 

If material goods are to be used efficiently for human well-being, there 
must normally be a regime of private property. [...]. But precisely what 
rules should be laid down in order to constitute such a regime is not 
settled (‘determined’) by this general requirement of justice. Reasonable 
choice of such rules is to some extent guided by the circumstances of a 
particular society, and to some extent ‘arbitrary ’. 29 

The creation of the ‘stylised drama’ of law is to some extent the result 
of arbitrary decisions in view of the contingency of human affairs. 


27 Finnis, 1992, p. 142. 

28 ST I, II, 95, 2. 

29 NLNR pp. 285-6. 
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However, we should not overestimate the degree of arbitrariness 
involved. The legislator is not entirely free to draft the legal system 
as he sees fit. He has to take into account several principles which, 
according to Finnis, are deduced from the first principles of natural 
law (i.e. the basic goods). 30 

Which are the principles Finnis has in mind? Not only the kind of 
principles Aquinas allowed for, the principles prohibiting murder, or 
theft, which can be regarded as deductions from the various ends for 
mankind. Finnis deviates from that view and presents us with a rather 
complex variety of such deduced principles. 

First of all, the legislator should be guided by the desiderata of the 
Rule of Law. The Rule of Law, as it is described by Finnis, seems to 
comprise no more than the eight requirements, devised by Lon 
Fuller, 31 that a legal system should meet in order to count as law. 
According to Fuller, laws should be publicised, understandable, not 
changed overnight, not retroactive, not be impossible to comply with, 
internally coherent, applied by rules that are stable, clear and coher¬ 
ent, and administered by persons who can be held accountable and 
who are consistent. 32 

In the second place, the ‘reasonable legislator’ is guided by 

[...] a multitude of other substantive principles related, some very 
closely, others more remotely, some invariably and others contingently, 
to the basic principles and methodological requirements of practical 
reason. 33 

These principles are a mixed bag, as can be judged from F innis ’s 
enumeration. Fundamental principles such as ‘no criminal liability 
without mens rea' or ‘pacta sunt servanda' go hand in hand with 
procedural rules of evidence, such as estoppel, which precludes 
someone from denying the truth of a statement he has previously 
asserted. 34 


30 Finnis distinguishes first-order from second-order principles. The former guide 
legislation, the latter regulate the application of the rule. He remarks that often a 
second-order principle is a mere translation of the first-order principles and vice versa, 
since their shared rationale is predictability and stability: NLNR pp. 286-7. 

31 Fuller, 1969, ch. H. 

32 NLNR pp. 270-1. 

33 NLNR p. 286. 

34 NLNR p. 288. 
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The relation between determinatio and deductio is a complex one. 
For instance, the legislator who wants to integrate the law of property 
(the product of determinatio) in the entire system of law, has to take 
into account principles, such as the requirements of the Rule of Law, 
which result from deductio. At the same time, this attempt to integra¬ 
tion requires ‘countless elaborations’. 35 These in turn cannot be 
carried out without determinatio. That is why Finnis points out that 
the two methods are not ‘two streams flowing in separate chan¬ 
nels.’ 36 

However, complex as the relation might be, it is Finnis’s view that 
a particular determinatio should not be conflicting with the principles 
which are the result of deductio: the eight desiderata of the Rule of 
Law as well as the mixed bag of principles that are ‘closely or 
remotely’ deduced from the basic goods together with the methodo¬ 
logical requirements. 


4. The Rule of Law and the common good 

Finnis’s complex conception of the principles that are the result of a 
deductio induces us to consider the question to what extent this 
mixture of procedural and substantial principles can indeed be 
regarded as deductions of the basic goods, as F innis claims. This may 
seem a technical question, but it is important if we want to assess the 
scope of natural law for these deduced principles check the arbit¬ 
rariness of determinatio. If Finnis can argue that the Rule of Law 
together with the other principles are deductions from the seven basic 
goods, the theory of the basic goods might indeed be regarded as a 
successful attempt to unify modem substantial as well as procedural 
requirements within one theory of natural law. 

However, an explicit argument is lacking. As for the variety of 
substantial principles Finnis adduces (such as pacta sunt servanda or 
‘no one should be allowed to judge his own cause’), we might see 
these as deductions from the basic goods and the methodological 
requirements, although Finnis does not actually carry out these 
deductions. But it is more difficult to see how the Rule of Law can be 
regarded as ‘deductions’ from the basic goods. How can the prohib- 


35 NLNR p. 288. 

36 NLNR p. 289. 
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ition of retroactive legislation enable us to pursue the good of ‘play’? 
Or how does the promulgation of law help us pursue the basic good 
of ‘religion’? These questions seem to suggest that the Rule of Law is 
very ‘remotely’ linked to the basic goods indeed. 

We have to keep in mind, however, that the common good serves 
as an intermediate link between the basic goods and law. And accord¬ 
ing to Finnis, the common good of communities should be regarded 
as a set of conditions which enable the members of society to pursue 
the basic goods as they see fit. As such, the common good provides 
for the necessary co-ordination without which the basic goods cannot 
be pursued. The common good is a boundary condition. 

If we regard the common good in this light, it is indeed possible to 
see how the Rule of Law can be direcdy linked to the common good 
(and therefore—indirectly—to the basic goods). Finnis remarks: 

The fundamental point of the desiderata [i.e. the Rule of Law, P.W.] is 
to secure to the subjects of authority the dignity of self-direction and 
freedom from certain forms of manipulation. 37 

It is only by a stable, effective and predictable system of law that 
citizens have the possibility to pursue the basic goods. 

Finnis could have rested at that. However, he is evidently not 
satisfied with that analysis. After having outlined that the Rule of Law 
is of great importance in order to ensure certainty and predictability, 
he keeps stressing that the common good should not be identified with 
these aims. The common good is ‘a wider good’, to which the aim of 
certainty is subordinate. He keeps stressing the distinction between 
the technical aspect of law (as a tool aiming at certainty, etc.) and the 
moral aspect of law as furthering the common good. Therefore F innis 
attenuates the importance of the Rule of Law. It 

does not guarantee every aspect of the common good, and sometimes it 
does not secure even the substance of the common good. 38 

That is why we should not always give priority to the Rule of Law. 
After having outlined that the Rule of Law falls short of the common 
good, Finnis argues that it is sometimes necessary to depart from the 


37 NLNR p. 273. 

38 NLNR p. 274. 
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Rule of Law, ‘temporarily but sometimes drastically’. According to 
Finnis, the written constitution is not a ‘suicide-pact’. In extreme 
conditions, true ‘statesmanship’ is required. 39 Since stability and 
certainty are in the service of a ‘wider good’, it is sometimes necess¬ 
ary that these virtues should be sacrificed in order to instantiate that 
wider good. 

These are puzzling remarks. As a way of enabling people to 
pursue the various basic goods, the Rule of Law is of vital import¬ 
ance in creating the desired climate. The Rule of Law may be merely 
a part of the common good, but an important part. How then can 
Finnis write that the common good can require a departure from the 
Rule of Law? How can he say that it does not secure even the ‘sub¬ 
stance of the common good’? The Rule of Law is the substance of the 
common good! 40 

Moreover, if the Rule of Law only serves to realise aims that are 
thought to be subordinated to the common good, how can we make 
sense of Finnis’s statement that the Rule of Law is to be regarded as 
deductions of the principles of natural law (capable of checking 
particular determinations)? If the Rule of Law is not seen as a—vi¬ 
tal—ingredient of the common good, but merely as subordinated, to 
be brushed aside in case of conflict with the common good, how then 
can these subordinate principles serve as standards by means of which 
the determinations can be justified and/or criticised? 

I think that this confusion is due to an ambiguity of the concept of 
the common good itself. This ambiguity can be illustrated by a recent 
article in which Finnis distinguishes two concepts of the common 
good. 41 The common good can be instrumental or non-instrumental, 
he writes. 42 The instrumental common good is the common good we 
have come across so far. It is a set of conditions, necessary for the 
participation in a basic good. The common good of a political com¬ 
munity is instrumental in the sense that it provides for the required 
co-ordination without which basic goods cannot be enjoyed. 

But there is a non-instrumental common good as well. That kind of 
common good can be identified with (one) of the basic goods. This is. 


39 NLNR p. 275. 

40 This is Fuller’s own view of the Rule of Law. According to Fuller, it is mislead¬ 
ing to regard law as a (technical) instrument in order to bring about certain ultimate 
values or ends. Law is a form of order itself. Fuller, 1958, p. 60. 

41 Finnis, 1996. 

42 Finnis, 1996, p. 5. 



DECISIONISM 


271 


for instance, the case in a community of religious believers. Their 
shared aim consists in the participation in one of the basic goods: 
religion. The same applies to friends: their shared aim is friendship, 
to be enjoyed for its own sake, and not with an eye to some external 
aim. If there were such an external purpose, friendship is not under¬ 
stood in the focal meaning of the term. 43 

It seems to me that it is Finnis’s view that although the Rule of 
Law forms an important ingredient of the instrumental common good, 
it falls short of the kind of common good in the non-instrumental 
sense of the word. Whereas he has an instrumental common good in 
mind if he praises the advantages of the Rule of Law in securing a 
climate in which the members of society are free from manipulation, 
he has a ‘higher’ non-instrumental common good in mind in those 
passages where he concedes that the Rule of Law cannot ‘secure the 
substance’ of the common good. 


5. Rights and the common good 

The notion of the common good seems to be elusive. Despite the 
notion that the common good of a political community is instrumental 
for citizens to pursue the basic goods, Finnis evidently uses a more 
extensive conception of the common good as well. 

This ambiguity is even more apparent in F innis ’s analysis of 
rights. On the basis of an instrumental common good, it is not easy to 
see why the common good should be seen as more than a list of 
rights. Rights can also be regarded as a set of conditions which 
should be met in order to enable members of society to participate in 
the basic goods. Partly, this is conceded by Finnis. Speaking about 
the various declarations of rights, he concludes: 

When we survey this list [of rights, P.W.] we realize what the modem 
‘manifesto’ conception of human rights amounts to. It is simply a way 
of sketching the outlines of the common good, the various aspects of 


43 Finnis also includes the common good of married couples in the list of non¬ 
instrumental common goods, but in fact, there is no basic good that can account for 
this inclusion. On the other hand, Finnis excludes the community of scientists from his 
list, although we might say that their ‘shared aim’ consists of ‘knowledge’ and as such 
the common good of these communities should be understood in the non-instrumental 
sense. 
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individual well-being in community. What the reference to rights 
contributes in this sketch is simply a pointed expression of what is 
implicit in the term ‘common good’, namely that each and everyone’s 
well-being, in each of its basic aspects, must be considered and 
favoured at all times by those responsible for co-ordinating the common 
life. 44 


And he points to an advantage of rights-talk as well. It is much more 
specified than general references to the common good. 45 

Despite this advantage of rights-talk, Finnis nevertheless keeps 
referring to an unspecified common good. Why? Because he thinks 
that rights can only flourish within the common good. Finnis remarks 
that 


[...] human rights can only be securely enjoyed in certain sorts of 
milieu—a context or framework of mutual respect and trust and com¬ 
mon understanding [,..]. 46 

It is this ‘milieu’ that counts, not the individual rights as such. If the 
rights of a minority are infringed, F innis adds, it is not only the 
minority which suffers, but it is a public affair, concerning us all. 

He concludes that human rights are important components of the 
co mm on good, and as such they are ‘subject to or limited by other 
aspects of the common good’. 47 These other aspects can be de¬ 
scribed by expressions such as ‘public morality’, ‘public health’, 
‘public order’. 48 As components of that public order, rights should 
not be ascribed prematurely ‘a conclusory or absolute status’, 49 but 
should fit in an overall ‘pattern’, a ‘conception of the human 
good.’ 50 

However, it is not easy to understand these allusions to ‘public 
order’ or ‘overall pattern’ on the basis of an instrumental common 
good. If the common good is a set of conditions which enables the 
members of society to pursue the basic goods, it is difficult to see 


44 NLNR p. 214. 

45 NLNR p. 221. 

46 NLNR p. 216. 

47 NLNR p. 218. 

48 NLNR p. 218. 

49 NLNR pp. 220-1 

50 NLNR p. 219. 




DECISIONISM 


273 


how human rights can ever be subject to or limited by that common 
good, or how we can speak of the common good as the milieu in 
which rights flourish. Rather, this milieu consists, among other 
things, in the recognition of these rights. 

Here again, we come across the same difficulty as we encountered 
in Finnis’s conception of the Ride of Law. Both human rights and the 
Rule of Law are alleged to be embedded within and, in case of 
conflict, subordinated to the common good. But this claim cannot be 
understood on the basis of the instrumental notion of the common 
good. 

I think therefore that Finnis’s tendency to subordinate both rights 
and the Rule of Law to the common good can indeed only be under¬ 
stood if we interpret his notion of the common good in the non¬ 
instrumental meaning of the term. It is instructive to examine his 
views on that kind of common good, which is exemplified in his 
analysis of friendship. In the NLNR, this analysis immediately 
precedes that of ‘community’. In friendship there is not only a shared 
objective, external to the relation, Finnis asserts. One does not form a 
friendship merely to further one’s own interest. Each of the parties 
involved acts for the sake of the other. The unity between Mends, 
thus constituted, forms in itself a point of view which is not reducible 
to the perspective of one or the other, but is a 

unique perspective from which one’s own good and one’s friend’s good 
are equally ‘in view’ [...). 51 

It is from this vantage-point that the common good can be discerned. 

Translated to the common good of a political community, it seems 
to be Finnis’s view that right-claims should be judged in the light of 
such a vantage-point. The ‘unique perspective’, in which die good of 
the society as a whole is in view, can indeed be regarded as more 
than the sum-total of rights. 

In fact, it is perfecdy possible to regard the common good of a 
political community as the direct participation of one of the seven 
basic goods. One of the goods is.termed, somewhat ambiguously, 
‘sociability (friendship)’. ‘In its weakest form’ it is ‘realized by a 
minimum of peace and harmony amongst men’, in its strongest form 


31 NLNR p. 143. 
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it results in the true union of friends described above. 52 If living in 
society is in itself the participation in the basic good of ‘sociability’, 
there is no reason to conceive it as an instrumental common good. 
The common good of members of society is itself the participation of 
one of the basic goods: ‘sociability’, just as the common good of a 
group of religious believers is itself a basic good: ‘religion’. 

However, Finnis does not draw this consequence. I think that his 
reluctance is partly due to his conception of the basic goods. In the 
preceding chapter, we have seen that Finnis emphasises that these are 
all equally and intrinsically valuable. They cannot be reduced to each 
other, and they are even alleged to be incommensurable. He clings to 
this thesis because he thinks that the assumption of one overriding 
aim (happiness, or even sociability) would hamper man’s fundamental 
freedom of choice. He keeps stressing the (Neo-)Kantian view that the 
assumption of one ultimate aim would reduce the moral debate on 
ends into a technical calculation of means. That is, I think, why he is 
reluctant to conceive of the common good in the non-instrumental 
sense of the term. It would exalt the virtue of ‘sociability’ above the 
other basic goods. 

So we see that Finnis faces a dilemma. On the one hand, he wants 
to conceive of the common good as more than the sum-total of human 
rights. Parallel to that view is his concept of society as more than an 
aggregate of individuals. Consequently, ‘public interest’ is more than 
the sum-total of individual interests. But in order to provide human 
rights with such an overall foundation, a more substantial concept of 
the common good is required than the instrumental one he offers. 
However, such a substantial, non-instrumental concept is at odds with 
the plurality of principles of natural law (basic goods) and cannot be 
developed or even openly acknowledged. 


6. Decisionism 

In the preceding chapter (IX. 5), I remarked that the assumption of the 
incommensurability of basic goods, although intended to widen the 
scope for practical reasoning, in fact reduced that scope. Finnis’s 
theory of natural law provides no information that can guide our 
selection among the basic goods in case they conflict. The methodo- 


52 NLNRp. 88. 
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logical requirements do not help us further. The choice for a basic 
good is ultimately an arbitrary one. 

It seems as if this problem does not only affect our daily choices 
between ‘going to church’ or ‘helping friends’, but is equally respon¬ 
sible for his analysis of positive law. On the one hand, Finnis unequi¬ 
vocally stresses the importance of the common good. His analysis of 
the Rule of Law and of human rights indicates that it is Finnis’s view 
that procedural constraints, important as they may be as instruments 
to the wider good, are nevertheless ‘instruments’ and as such subordi¬ 
nated to that common good. As we saw in section 4, he even allows 
for departures from the Rule of Law in order to safeguard the com¬ 
mon good. 

But what is this wider good? It is not to be understood in the non¬ 
instrumental sense as merely the participation in the basic good of 
sociability: that would narrow down the scope for moral debate. Nor 
is it to be regarded as an instrumental common good. According to 
Finnis, the common good is ‘more’ than the conditions created by the 
Rule of Law and is ‘more’ than human rights to freedom and equal¬ 
ity. 

Is the common good then the sum-total of basic goods? We might 
think that Finnis conceives of the ideal society as furthering the 
participation of all basic goods alike (funding sports, culture, relig¬ 
ion). However, any society, even an affluent one, has to confront, 
sooner or later, the choice between the incommensurable basic values. 
On the basis of Finnis’s view that the incommensurability of the basic 
goods is the sine qua non for moral debate, this debate is apparently 
about the desirability of the various basic goods. We might think that 
the issues to be decided upon refer to a particular conception of the 
common good. A fundamentalist may regard ‘religion’ as one of the 
pillars of the common good. It is true that Finnis adds that we should 
not directly harm one of the basic goods, but nevertheless there is 
room for a society to decide whether ‘knowledge’, or ‘play’, or ‘reli¬ 
gion’ should have top-priority or not. 

But how can we deliberate on these topics if the basic goods are 
incommensurable? Does not that imply that the choice for a particular 
conception of the common good is an arbitrary affair, just as the 
choice of an individual between the competing basic goods is ulti¬ 
mately an arbitrary one? This indeed seems to be F innis ’s view, 
explicated in his article of 1992. There, he draws the full conse¬ 
quences of his incommensurability-thesis which he defends against 
Dworkin as well as the adherents of the so-called ‘Economic Analysis 
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of Law’, who are criticised for maintaining that the goals for human 
society can be rationally decided upon and that the means towards 
their achievement are a matter of—technical—calculation. In this 
article, Finnis claims that all moral norms—both on the individual and 
the collective level—ultimately rest on a pre-moral choice. 53 

Even the Golden Rule (‘Do to others as you would have them do 
to you; do not impose on others what you would not want to be 
obliged by them to accept’) is not exempt from this arbitrariness. 
F innis argues that here a commensuration is required of what would 
count as burdens and benefits. But this cannot be carried out in a 
rational way. They are incommensurable. The only option available is 
to rely on one’s ‘feelings towards various goods and bads’. 54 The 
same applies to collective decision-making: 

Analogously, in the life of a community, the preliminary commensur¬ 
ation of rationally incommensurable factors is accomplished not by 
rationally determined judgements, but by decisions (choices). 55 

The examples he furnishes are to some extent trivial. He speaks about 
‘the decision to permit road traffic to proceed faster than 10 m.p.h.’, 
or ‘to define trusts as English law does’. 56 These are relatively inno¬ 
cent examples. In fact, we might view these decisions as determina- 
tiones. But as determinations, they should, according to Finnis’s own 
theory expounded in the NLNR, be judged in the light of deduced 
principles. Here, however, he does not allow for that possibility. He 
asserts that we do not have a ‘rational critique’ of that society’s 
decision. 

It seems to me that in this article he draws the full consequence of 
his view that the Rule of Law is subordinate to the common good. In 
quiet times and stable societies the Rule of Law is a suitable instru¬ 
ment to bring about that common good. But the Rule of Law is not a 
suitable standard by means of which a particular conception of the 
common good can be evaluated. Despite his claim that a determinatio 
should be judged along the principles that are the outcome of deduc¬ 
tion, the principles of the Rule of Law simply do not qualify as such 


53 Finnis, 1992, p. 148. 

54 Finnis, 1992, p. 149. 

55 Ibid. 

56 Finnis, 1992, p. 150. 
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standards. In section 4, I already wondered how we can conceive of 
the Rule of Law as deductions; here we see again that they cannot 
exercise their critical task. 

This is, I think, a potentially dangerous view. If one comes to 
think of it, only those conceptions of the ‘common good’ in which a 
basic good is systematically violated are excluded by Finnis. The 
particular conception of a religious fundamentalist regime, for 
instance, can be justified by Finnish theory. It can justify its choice 
by referring to the importance of the basic good of religion. It can 
emphasise (if fact it does) that the particular conception of the com¬ 
mon good it has opted for does more justice to die basic good of 
‘sociability’ since it knits its members together in ‘more than an 
aggregate of individuals’. It might emphasise that it includes the basic 
good of ‘knowledge’ as well, be it that it is understood as ‘true’ 
(divinely inspired) knowledge. It might concede that it does not allow 
much room for ‘play’, but nevertheless it does not direcdy violate that 
basic good either. In fact, since freedom is not included in the list of 
basic goods, there is no basic good that is direcdy harmed by such a 
regime. 

This is not to say that Finnis is a religious fundamentalist. But 
there is nothing in his theory of natural law that excludes a ‘choice’ 
for a fundamentalist conception of the common good. Finnis’s theory 
only seems to regard actions within a given normative and/or legal 
framework, but it does not raise the question whether that framework 
and the common good it is said to ‘instantiate’ are justified in them¬ 
selves. Not only does it omit to raise that question; F innis concedes 
that it is impossible to justify or criticise the ultimate choices that 
shaped these systems. The establishment of a legal system and the 
particular conception of the common good that underlies that system 
are matters of—arbitrary—choice. 

In this sense, Finnis’s theory can certainly be regarded as a worthy 
successor of natural law tradition, which is marked, as we have wit¬ 
nessed in the preceding chapters, by an ongoing tendency to confine 
the critical potentiality of natural law. The beginnings can be found in 
Aquinas’s concept of the free determinatio by the legislator in framing 
the principles into particular rules. Yet, Aquinas still thought that the 
latter should be justified in terms of the former principles. Suarez 
widened the scope for human intervention by claiming that the affairs 
over which man has dominium can be regulated as the legislator sees 
fit. Grotius enhanced the discretionary powers of man even further. 
The main institutions of society cannot be criticised by means of 
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natural law. Natural law prescribes only that we should obey these 
institutions once we have consented to them. And finally, in Pufen- 
dorf’s theory, we only have criteria for a post hoc reconstruction of 
the rationality of human institutions. It is only where ‘rights’ are 
formulated (such as Grotius’s perfect rights of states, and Pufendorf s 
‘moral’ rights) that natural law can become effective as social criti¬ 
cism. 

Finnis’s argument can be regarded as a continuation of this devel¬ 
opment. Although he professes to agree with Aquinas that the deter- 
minatio should be justified in the light of principles deduced from the 
main principles of natural law, he in fact creates a gap between the 
common good on the one hand and on the other hand the ‘deduced’ 
principles (such as the Rule of Law) which are not deduced from the 
basic goods nor from any conception of the common good at all. It is 
ultimately the common good that gains priority. But this common 
good is not itself a subject for critical reflection. It is ‘rationally 
underdetermined’ to use Finnis’s expression. 57 It is the result of 
choice and decision. 

That is why even Pufendorf’s modest criteria are no longer avail¬ 
able to Finnis. The rational criteria Pufendorf had in mind and that 
were developed further by Kant are said to have no bearing on the 
matter how to assess the weight of the various competing values. 
These criteria come in only after we made an arbitrary decision on 
what is to be counted as good or bad. 


7. Civil obedience 

Despite the fact that the ultimate choice of the common good is pre¬ 
moral, rationally underdetermined and not subject to the criticism of 
the Rule of Law, since the latter is subordinated to the former, F innis 
emphasises that we not only have a legal but also a moral obligation 
to obey the law. 

His argument is inspired by Raz’s concept of ‘exclusionary reas¬ 
ons’. 58 An exclusionary reason is a reason one can have for disre¬ 
garding other reasons. Raz mentions the example of a woman who is 


57 Finnis, 1992, p. 150. 

58 Finnis explicitly refers to Raz: NLNR p. 243. For Raz’s exposition: cf. Raz, 
1978; and Raz, 1975. 
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asked to make up her mind—quickly—about a particular, complicated 
investment-scheme. She is tired, and conscious of not being able to 
weigh the different reasons for or against the investment. Therefore, 
she decides to disregard all the various reasons for or against this 
investment. Such a decision is an exclusionary reason which is loc¬ 
ated at a different level than the other reasons in favour or against the 
investment. The decision counts as a (second-order) reason not to 
regard (first-order) reasons which pertain to the matter at hand. 

Authority can also function as such an exclusionary reason. The 
rules laid down by an authoritative source can function as exclusion¬ 
ary reasons for disregarding other reasons. It is on the basis of the 
viewpoint of the just and reasonable man that Finnis defines the 
‘central case’ of authority: 

A person treats something [...] as authoritative if and only if he treats it 
as giving him sufficient reason for believing or acting in accordance 
with it notwithstanding that he himself cannot otherwise see good 
reason for so believing or acting [...]. 59 

In this sense, legal systems can have authority, but also books and 
doctors. However, the reasons on the basis of which the reasonable 
and just man decides to consider a political or legal system as authori¬ 
tative (i.e. as exclusionary reason for action), differ from those which 
induce one to treat doctors as authoritative. The reason for treating 
rulers as authoritative is, according to Finnis, that they can ‘settle co¬ 
ordination problems for the community’. 60 

Since the ‘common good requires that co-ordination problems be 
solved’, 61 the effectiveness of a (legal or political) system in settling 
these co-ordination problems is of overriding importance. Finnis 
claims that: 

for an understanding of the authoritativeness of rulers, as a concern of 
practical reasonableness, it is the sheer fact of effectiveness that is 
presumptively (not indefeasibly) decisive. 62 


59 NLNR p. 233. 

60 NLNR p. 246. 

61 NLNR p. 244. 

42 NLNR p. 247. Note that ‘understanding’ here is understanding by the reasonable 
spectator, i.e. justification. 
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This emphasis on effectiveness induces Finnis to emphasise the im¬ 
portance of the Rule of Law: 

In short, it is the values of the Rule of Law that give the legal system 
its distinctive entitlement to be treated as the source of authoritative 
solutions. 63 

By ‘values’ Finnis refers to the stability and predictability of the legal 
system. As we have seen earlier, Finnis attaches much importance to 
these values (be it that they are subordinated to the common good) 
because they ensure that the five formal features of law (enumerated 
in section 2) are ‘instantiated’. The self-generating quality of a legal 
coercive order is enhanced by following Fuller’s requirements. 

What does this analysis imply for our moral obligation to obey the 
law? The mere fact that it counts as an exclusionary reason does not 
in itself point to such an obligation. Raz points out that although 
exclusionary reasons cannot be countervailed by first-order reasons 
(for that is the definition of an exclusionary reason), they can be 
countervailed by other exclusionary reasons. If, for instance, I have 
decided not to serve my country as a soldier as long as that army 
occupies a neighbouring country, that decision counts to me as an 
exclusionary reason, which collides with the exclusionary reason 
furnished by legal authority. 

But although Raz wants to make room for such deliberation 
between exclusionary reasons, 64 Finnis does not want to allow for 
such a scope of moral reasoning. Referring to the formal feature of 
law that it presents itself ‘as a seamless web’, he asserts: 

Its subjects are not permitted to pick and choose among the law’s 
prescriptions and regulations. 65 

Why not? Finnis adduces two arguments, which might be referred to 
as a Socratic and a Kantian argument. 66 The Socratic argument 
points to the benefits one has acquired thanks to law’s proper func¬ 
tioning. The Kantian argument points out that the legal system as a 
whole can only be effective if it is universally followed. 


63 Finnis, 1991a, II, p. 280. 

64 See Raz, 1994, p. 348. 

« Finnis, 1991a, II, p. 264. 

66 Ibid. Cf. also NLNR p. 361 
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According to Raz, both arguments fail to convince. Since one has 
no choice but to accept the benefits, which most of the time are not 
even requested, the Socratic argument is unsatisfactory. The Kantian 
argument leads to circularity. Raz points out that nor law’s claim to 
be a seamless web, neither the need for co-ordination, are in them¬ 
selves sufficient justifications for a general obligation to obey the law. 
It is only on the assumption that one has to obey the law that one can 
argue from the seamless web to a general obligation. 67 

This criticism seems to be justified. We have seen that F innis 
differentiates between the moral rationale of law and its technical 
aspects. We saw that Finnis thinks that the Rule of Law proves to be 
insufficient as a bridge to link both aspects. But since the Rule of 
Law falls short of the common good, he can hardly argue now that 
the common good is achieved (or instantiated) by following the Rule 
of Law alone. Indeed, Raz is right to criticise Finnis’s position that 
the technical quality of law is a sufficient foundation for a moral 
obligation to obey the law. 

Yet, this is precisely Finnis’s claim. According to Finnis, only if 
law is effective, can the common good be instantiated. Even in cases 
where a particular law seems to clash with the requirements of 
practical reasonableness disobedience is not justified. It would impede 
law to exercise its co-ordinative functions which instantiate the 
common good in a far more important way than it would be served 
by departure from the law in particular instances. 

Here at last, we see that the Rule of Law and the effectiveness of 
the formal features of law are linked with the common good. And not 
only linked, but identified. If one reads Finnis’s accounts on civil 
disobedience, his statement is clearly that the common good can only 
be instantiated by an effective and smooth functioning of the law. 
Notwithstanding his reservations concerning the ability of die Rule of 
Law to guarantee the common good, his position here is that the Rule 
of Law is nevertheless a surer path to the common good than the 
individual’s own practical deliberation can afford. Civil disobedience 
is therefore out of the question for Finnis and it is in vain that Raz 
warns him for the (moral) risks of ‘uncritical acceptance of author¬ 
ity’. 6 ® One has a moral obligation to obey positive law, no matter 


47 Raz, 1994, pp. 350-2. 
6,1 Raz, 1994, p. 351. 
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how it is ‘determined’, because it is the only means to secure the 
common good. 

We see here a curious reversal of the position outlined in section 
4. There, he concedes that the procedural safeguards, presented by 
the Rule of Law, still are subordinated to the common good, since the 
values of the Rule of Law (certainty, predictability) are merely tools 
for a wider aim. But when it comes to establishing the authority of 
legal systems and our moral duty to comply with them, he identifies 
the common good with certainty and predictability, since it is the only 
way to co-ordinate the actions of citizens. And co-ordination is funda¬ 
mental to the common good. 

This contradiction can only be solved if we understand Fi nnis ’s 
Rule of Law as a two-sided concept. As a set of procedural safe¬ 
guards for individual citizens, the Rule of Law should be subordi¬ 
nated to the common good; as mechanisms by means of which rulers 
can co-ordinate, the Rule of Law is identified with the common good. 
The Rule of Law cannot serve as a standard by means of which posit¬ 
ive law can be criticised, but it is an all-important tool for the justifi¬ 
cation of positive law. 


8. Conclusion 

If we regard Finnis’s theory in the light of the four assumptions 
which served me to evaluate the contributions of the other natural law 
theorists who are discussed in this book, a remarkable picture can be 
sketched. 

It is indeed Finnis’s view (assumption a) that there are eternal 
principles which serve as standards for the evaluation of positive law. 
These standards, however, can justify almost any legal system, 
including systems which limit or violate human rights of liberty and 
equality, if the common good requires such violations. The particular 
conception of the common good itself can only be criticised if it 
systematically violates one or more of the basic goods. 

Assumption b (these eternal principles are grounded in human 
nature) is indeed maintained by Finnis, but he does not infer from 
that view that we can discover these principles by an examination of 
human nature. We have access to these principles by reason (assump¬ 
tion c), but by ‘reason’ the modem natural lawyers do not refer to 
rational perception of nature, but only to the immediate grasp of self¬ 
evidence which remains unargued (see chapter IX). 
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Finally, Finnis does not maintain assumption d) that our moral 
duty to obedience is dependent on the justification of positive law in 
the light of eternal principles. It is Finnis’s view that we have a 
general duty to obedience. In the first place, this view is a direct 
implication of the limited critical potential of the list of basic goods 
(see assumption a). But even those legal systems that violate one of 
the basic goods (and are not justified in the light of Finnis’s natural 
law) should nevertheless be obeyed, since they can carry out their co- 
ordinative task only by such civil obedience. There remains but one 
criterion which exempts us from that duty, and that is ineffectiveness. 
However, that criterion does not figure on the list of the basic goods 
and is properly speaking not a principle of natural law. 

These are disappointing conclusions for anyone who has been 
taught that natural law theory can avoid the dangers and pitfalls of 
legal positivism by allowing for moral and critical evaluation of 
positive law. In fact, Finnis’s theory of natural law exhorts us to be 
more uncritically law-abiding than any legal positivist has ever dared 
to suggest. I think that this disappointing result is due to the fact that 
Finnis’s theory is a mixture of two traditions: Neo-Kantianism and 
natural law theory. 

The (Neo-)Kantian conceptual framework of F innis ’s theory is, I 
think, responsible for the decisionist account of the common good. 
This chapter has shown that the criteria Finnis develops (the need for 
co-ordination, predictability) come in after a decision on the kind of 
common good to be pursued, a decision which has to be based on 
feelings rather than reasons, since the competing values are incom¬ 
mensurable. 

The incommensurability-thesis is inspired by the persistent dichot¬ 
omy between means and ends and consequently, between the technical 
and the moral aspects of law. Already in Kant’s work this division is 
responsible for a dividing line between law and morals. Yet, Kant 
believed that it is possible to decide between ends in a rational way. 
Neo-Kantians stressed that such a rational decision is not possible. 
According to people like Hans Kelsen and Max Weber, the ultimate 
values cannot be reconciled. This view has widened the gap between 
law and morals (or for that matter, between science and morals) even 
further. It is no coincidence that Neo-Kantians such as Kelsen could, 
without much difficulty, develop their programme of legal positivism. 

But this further development into (the German type of) legal 
positivism does not lead to the kind of unconditional surrender to the 
status quo that is proposed by Finnis. Weber as well as Kelsen 
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thought of politics as the domain where values could be chosen— 
arbitrarily—, but of science as the domain where means can be 
calculated. Distorted as this separation might be, it leaves some room 
for scientists to create their own niche, where the mind can be free, 
as Kelsen once expressed it. 

The problem with Finnis is that he does not want to rest at that. 
And it is here where the second element of his theory comes in: nat¬ 
ural law tradition. As a result, Finnis keeps stressing that law is not a 
mere technique and ends up identifying the technical and the moral 
aspects of law, by reducing the latter to the former. Consequently, 
there is no niche to be found in Finnis for autonomous scientists and 
professional lawyers, in Weber’s sense. That implies that there is no 
room left for a moral evaluation, separate from a formal analysis of 
law as a technical enterprise. This is due to the particular viewpoint 
Finnis decides upon which is equally inspired by natural law theory: 
that of the just and reasonable man. His view that a phenomenon such 
as law can only be understood if we understand its moral rationale, 
precludes the possibility of a moral critique apart from a formal 
analysis. 

In this sense, I should modify my opinion, expressed in section 1 
of this chapter, where I asserted that Finnis’s methodology is similar 
to Pufendorf s, since both authors combine explanation and justifica¬ 
tion. This chapter reveals that Finnis’s method is exactly the reverse 
of that of Pufendorf. Pufendorf tried to unravel the moral rationale of 
human institutions by explaining them. Finnis, however, sets out to 
explain human institutions by treating them as having a moral ration¬ 
ale. Since Pufendorf seriously sets out to unravel the various factors 
that contributed to the establishment of human institutions, he has the 
possibility to decide, after he has carried out his analysis, whether 
these institutions match the divine imposition or not. That is why we 
saw that Pufendorf in fact allowed for a considerable scope of criti¬ 
cism. But Finnis presupposes the moral ‘point’ of these institutions. 
Without a moral rationale, they are unintelligible to him. That is why 
we see that once Finnis ‘understands’ these institutions, they are 
justified as well and there is no room left for a critical evaluation. 

In the introduction to the preceding chapter, I sketched three 
ambitions of contemporary natural law theory: a) to provide for a 
foundation of rights; b) to unravel common values on the basis of 
philosophical argument alone; and c) to criticise liberalism by means 
of natural law rather than by a theory based on the concept of ‘vir¬ 
tues’. In the preceding chapter I already remarked that aim b) is not 
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convincingly carried out. As for aim a), to provide for a foundation 
of human rights, we see indeed that Finnis tries to accommodate for 
rights-talk on the basis of a conception of the common good as the 
‘milieu’ in which rights can flourish. However, the concept of ‘com¬ 
mon good’ is unsatisfactorily developed. It seems to waver between 
an instrumental and a non-instrumental meaning, neither of which are 
fully explicated. This problem is enhanced by the fact that the particu¬ 
lar conception of the common good is not rationally informed, but a 
product of pre-moral choice. It seems to me that human rights are 
more secure without a foundation than with this arbitrary foundation, 
especially when the foundation of these rights can be used in order to 
abrogate these rights, a possibility Finnis’s theory allows for. 

The arbitrariness and insufficiency of the notion of the common 
good might be traced to Finnis’s neglect of virtues. The third aim I 
distinguished is Finnis’s intention to criticise liberalism without 
recourse to a virtues-idiom. I am not in a position to judge whether 
Finnis fares much better than the theorists who start from the concept 
of virtues as developed by Aristotle and Aquinas. However, if one 
compares Finnis’s analysis of the common good with Maclntyres’s, 
one cannot escape the impression that the ambiguities between an 
instrumental and a non-instrumental common good can, to a large 
extent, be clarified and maybe even resolved by an analysis in terms 
of practices and virtues. 69 The fundamental ambiguity of Finnis’s 
concept of the common good does not contribute to the attractiveness 
of his theory as an alternative to ‘rights-talk’. 


m Hittinger, 1992, criticises Finnis for having unnecessarily curtailed virtues in his 
account of natural law. 
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If there is any continuity to be found in the successive natural law 
theories analysed in this book, it is the increasing difficulty to provide 
natural law theory with an adequate foundation. Aquinas had erected 
the whole edifice on the assumption that God created the world ac¬ 
cording to an ordering principle, a style, which He expressed in 
nature. Human beings have access to that normative order by means 
of synderesis, the angel’s eye which perceives at a glance the divine 
plan and its expression in nature. 

Suarez’s theory reveals that as soon as one questions this particular 
conception of creation, Aquinas’s foundation is no longer available. 
Suarez understands creatures as representations, as finished products 
which do not reveal by themselves a normative order. Nature can 
only gain normative significance by means of God’s rational judge¬ 
ment and explicit will. In order to rescue natural law from falling 
apart, Aquinas’s foundation had to be fortified with two additional 
foundations: God’s judgement and God’s will. 

The increasing tension between the three pillars of natural law 
induced Grotius to introduce an intermediate link. Natural law may be 
ultimately grounded in God, but proximately in human nature. Since 
we can only be certain about that latter foundation, this should be the 
starting-point for the deduction of natural law. However, the tensions 
between reason, will and nature that mark Su&rez’s foundation return 
on the level of human nature in its three features: self-preservation, 
sociability and rationality. The latter two features tend to be reduced 
to the all-important urge to self-preservation. 

Pufendorf’s return to Suarez’s concept of law as a set of obligatory 
precepts, induced him to criticise Grotius’s concept of human nature 
in the same way as Suarez had criticised Aquinas. Pufendorf discards 
the entire notion that (human) nature can give rise to norms. It is not 
even a partial foundation of natural law. Norms can only be imposed 
by either God or human beings. Imposition and creation are sharply 
distinguished. The edifice of natural law breaks down along precisely 
those fissures that had surfaced in Suarez’s theory. After Pufendorf, 
natural law theory is divided into two programmes, neither of which 
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can be regarded as justificatory attempts to connect law with nature. 
The first is a ‘naturalistic’ programme, in which human society is 
explained by reference to human nature; the second is the ‘rationalist’ 
programme, in which universal justificatory principles are formulated 
on the basis of reason alone. 

Finnis’s theory of natural law can be regarded as a continuation of 
this latter programme. The—professed—anxiety to commit the natur¬ 
alistic fallacy as well as his foundation in ultimate and incommensur¬ 
able values testify to the dominance of (Neo-)Kantian assumptions. 
The ultimate values he discerns (the seven basic goods) lack a founda¬ 
tion, although there are indications that nature is—secretly—allowed 
to play its traditional role. The blend of Neo-Kantianism and natural 
law result in a theory in which morality is identified with the effec¬ 
tiveness of law and exhorts us to a moral obligation to obedience even 
to those regimes that have opted for a conception of the common 
good which cannot be defended by Finnis’s theory. 

One might say that the failure of Finnis’s Neo-Kantian formulation 
of natural law does not imply that natural law as such is a dead-end. 
Would it not be possible to start working at the other side of the post- 
Pufendorfian divide and to develop a natural law theory which em¬ 
phasises nature rather than reason? Is it not possible, for instance, to 
start from the assumption that there are certain natural ends to be 
pursued (e.g. evolutionary success, cultural diversification) and to 
develop a theory of natural law that is informed by modem biological 
theories? 

On the basis of my analysis of Finnis alone we cannot decide that 
question. It can be expected, however, that such a theory would not 
be able to solve the dilemmas inherent in any form of natural law 
which is not supported by a concept of God as the creator of a mean¬ 
ingful and normative order, i.e. a concept of eternal law in Aquinas’s 
sense of the term. In the first place, such a theory needs to argue that 
it is reasonable to act according to nature. It is of no use to point out 
that there is a limited rationality perceptible in nature (in the econ¬ 
omic cost-benefit sense of the term rationality), for why should that 
be the kind of rationality we should strive for? In the second place, 
even if there would be agreement upon the concept of rationality, the 
problem of obligation would have to be dealt with. Nature may in¬ 
dicate desirable courses of actions, but can never oblige. Suarez’s 
addition of the divine will (already an uneasy addition in his own 
theory) is not accessible to us. 
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In the third place, we have to take into account the enormous 
problem of translation. Even if it can be conceded that there is 
‘something’ in nature which is reasonable and even obligatory, one 
cannot hope to translate that ‘something’ into guidelines for the 
regulation of human affairs. All the principles and guidelines that the 
discussed authors have come up with, suffer from an incurable 
generality. They could only be applied to practice by means of a 
determinatio which is often so arbitrary that we can as well do 
without these general principles. So even if it is assumed that there is 
some foundation of morals in nature, in the sense that human beings 
have naturally evolved and that their ethics can hardly be said to have 
been developed out of thin air, 1 this does not help determine the 
moral merits of basic human institutions or the way we should reason 
about personal affairs. 

Off-hand, we might conclude that there is no reason to believe that 
a naturalistic programme would fare so much better than Finnis’s 
development of natural law theory on the basis of a Kantian pro¬ 
gramme in which reason is given priority to nature. The theoretical 
reconstruction of successive natural law theories reveals that it is only 
by combining and reconciling will, reason and nature within one 
unified concept that we can hope to establish some form of natural 
law theory. I do not see how such a reconciliation can be brought 
about other than by Thomistic assumptions. Exactly those assumptions 
have been undermined. We might deplore that loss. We might regret 
to have forsaken our ‘angel’s eye’ by questioning the possibility of 
synderesis. In that case, however, it is advisable to convert to Thom- 
ism rather than to develop a new theory of natural law. 


II 

There is another reason not to try to develop a new variety of natural 
law doctrine. This reason is not immediately revealed by any particu¬ 
lar natural law theory, but by the story of decline of which the theor¬ 
ies discussed are the successive episodes. 

It is important to note that the gradual undermining of the founda¬ 
tions of Aquinas’s edifice is not due to bad maintenance or neglect. 
On the contrary, the history of natural law is marked by constant 


1 Cf. Dennett, 1995, p. 467. 



290 


EPILOGUE 


attempts at renovation. These attempts seem to be inspired by the 
belief that natural law theory can serve as a bulwark, a fixed point in 
the contingencies of human affairs. As such it had to be fortified. 

Suarez rehabilitated and developed natural law theory in order to 
avert the undermining influence of Lutheranism and voluntarism. 
Grotius renewed the foundations of natural law in order to rescue it 
from the crumbling forces of scepticism. Pufendorf used it in order to 
avoid the arbitrariness inherent in a purely theological account of 
politics and law. Finnis tries to restore natural law theory in order to 
rescue legal theory from proceduralism and technicality. 

Paradoxically, these renovations achieved exactly the opposite 
effect of the intended one. The reformulations of natural law theory 
largely consist in the effort to disarm the enemy forces by incorporat¬ 
ing them. This strategy turns out to be a dangerous one: once the 
enemy is encapsulated, it undermines natural law theory from within. 

Suarez’s attempt to stem Lutheranism and voluntarism resulted in a 
concept of natural law which incorporated the divine will. This in¬ 
corporation led to increasing tensions within the theory itself which 
could not be reconciled. Grotius’s enterprise of securing natural law 
against scepticism induced him to emphasise self-preservation and to 
situate it on the level of universal human nature. His attempt resulted 
in a natural law theory which can be regarded as a universal founda¬ 
tion of ‘expediency’. Pufendorf’s aim to demarcate natural law from 
theology resulted in a foundation of natural law which was identical 
to that of divine law. And finally, Finnis’s attempt to criticise purely 
technical analyses of law resulted in a theory in which morality 
threatens to be identified with technicality. 

We might be tempted to explain this paradox by pursuing the 
metaphor of fortification further. We might regard these renovations 
as coming ‘too late’. It is unwise to lay bare the foundations of a 
building in bad weather. No wonder, the rain creeps in at that stage. I 
think, however, that we should abandon the metaphor altogether and 
assume that it is the metaphor itself which is to blame for the failures 
of all these ingenious and intelligent renovators. It is the dominant 
view of natural law as a bulwark, cherished by each of the authors 
discussed, that can be held responsible for the demise of natural law 
theory. The failure of natural law theory should be ascribed to its 
foundational aspirations. 

A comparison between Finnis and Grotius might clarify this point. 
As I noted in chapter V, Grotius’s account of natural law is marked 
by the tendency to short-circuit the discussion on foundations. This 
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does not imply that he abstains from searching for such a foundation, 
but he situates the foundation of natural law at a more ‘superficial’ 
level. He refrains from discussing whether it is God’s will, or His 
judgement or His lessons which are at the basis of natural law. He 
resolves not to uncover these foundations, but to stop short at human 
nature. This decision enables him to formulate some natural rights, 
corresponding to human nature. Theoretically, this move might be 
unsatisfactory, but it is sufficient for the aim he has in mind. There is 
no need within his theory to ask further and to inquire into the 
foundations of these rights by investigating the foundations of human 
nature. His decision to abstain from a search for ‘deeper’ foundations 
has to a large extent been successful. Rights-language seemed (and 
still seems) to be appropriate for discussing moral and legal topics in 
everyday life. 

We have seen that Finnis is not satisfied to rest at that level. He 
wants to inquire into the common values which are at the root of this 
rights-talk. But what does this digging for ‘underlying’ foundations 
amount to? A formulation of so-called ‘basic goods’. In so far as 
these goods are proper foundations, in the sense that there is not a 
level to be found which is ‘deeper’, they are to a large extent trivial 
(‘art’ is better than ‘trash’). In so far as they are not trivial, they are 
being contested (why ‘religion’ instead of ‘dignity’) and therefore 
apparently not fit to serve as foundations. His search for foundations 
has merely transferred the problem to another level. In Finnis’s 
theory there may be a foundation of rights, but there is no foundation 
for the basic goods. Consequently, the concept of the common good 
can only be defended on decisionist grounds. 

Finnis’s theory testifies to the risk that this search for deeper levels 
of justification can overshoot the mark. In fact, his deeper foundation 
results in a discussion on a level which is much too deep for the 
topics for which the theory was designed. That is why it is in vain 
that one looks in Finnis’s theory for a discussion of topics such as the 
problems pertaining to the aftermath of dictatorial regimes and the 
justification of retrospective legislation. He is honest enough to admit 
this omission, but adds that natural law theory cannot clarify these 
issues. Significandy, he writes: 
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Much can be said on such questions, but little that is not highly contin¬ 
gent upon social, political and cultural variables. 2 

It is indeed. But natural law theory was designed to pass a verdict on 
contingent matters from a fixed and universal point of view. The 
discussion concerning the principles of practical reasoning is meaning¬ 
ful in so far as it can contribute to our understanding of the moral 
dilemmas which arise in a contingent world. If a theory of natural law 
relegates the discussion of such topics to the realm of the ‘contin¬ 
gent’, it has lost any practical significance. 

I think therefore, that little can be gained by the constant search 
for justifications and explanations on a ‘deeper level’. The persistence 
of a terminology in which reference is made to ‘fundamental’ reasons 
and ‘underlying assumptions’ testifies to the dominance of the meta¬ 
phor which treats theories as buildings. 3 But theories are not build¬ 
ings. They are more aptly compared to tools, as the pragmatist says. 
And the appropriateness of tools can only be decided by their effec¬ 
tiveness in dealing with certain problems, not by an examination of 
the firmness of their ‘foundations’. 


Ill 

Despite the dominance of the foundational idiom, the natural lawyers 
discussed in this book, Finnis excepted, never quite forgot this 
instrumental value of natural law theory. In fact, we have seen in 
each second chapter on a particular author, how the natural law 
theorists tried to turn natural law theory into such a tool for coping 
with the dilemmas and practices posed by political and legal reality. 
Whereas the first chapters described the effort to fortify the building 
of natural law, the second chapters analysed the attempt to turn these 
buildings into tools, capable of analysing and justifying existing 
practices. 

It is no wonder then, that there are dramatic discrepancies between 
the first and second chapters. Most of the buildings designed are 
simply not appropriate for the problems at hand. They are too general 
and too abstract in order to make legal and political institutions 


2 NLNR p. 362. 

3 Cf. also Lakoff and Johnson, 1980, ch. 17 and 18. 
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intelligible. In fact, the more these theories are fortified, the less 
versatile they are in dealing with practical problems. The solution for 
which the natural lawyers opted was to smuggle in another—more 
appropriate—tool under the disguise of natural law theory, which was 
better able to cope with reality than natural law proper. Aquinas 
relied on the virtue of prudentia, Suarez introduced the notion of 
‘custom’, Grotius introduced and developed the concepts of ‘consent’ 
and ‘rights’, whereas Pufendorf focused on the way human beings 
‘impose’ normative values and social roles. These tools were success¬ 
ful, but were only loosely connected to their programme of natural 
law. 

This state of affairs is not a particular feature of natural law theory 
only. The same applies to mathematics. It achieved it greatest suc¬ 
cesses in its applications to physics, biology, electrical engineering, 
and computer science. This is in shrill contrast to its attempts to 
provide for a foundation. In the words of the historian of mathemat¬ 
ics, Kline: 

The attempts to erect mathematics on an unshakable foundation have 
ended in failure. The successive attempts to provide a solid foundation, 
from Euclid through Weierstrass to the modern foundational schools, do 
not give any indication of an evolutionary advance which promises 
eventual success. 4 

This similarity between mathematics and natural law theory is not 
coincidental. Grotius may have been the first but not the last to have 
maintained that the science of natural law should adopt the mathemat¬ 
ical method. For a long time, the main ambition of natural law theory 
was to link morality by means of a chain of inferences to first and 
firm principles more geometrico. 

It seems then, that the history of mathematics indeed contains some 
valuable lessons for natural lawyers. If we are to take seriously the 
successes of mathematics, we should indeed proceed more geometri¬ 
co, i.e. we should start theorising not about fundamentals but about 
applications. 


4 Kline. 1980, p. 320. 
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IV 

In fact, such an approach has been proposed by Jonsen and Toulmin 
in their plea for a rehabilitation of casuistry. 5 They interestingly 
relate their experience as members of the National Commission for 
the Protection of Human Subjects of Biomedical and Behavioral Re¬ 
search and note that despite the widely varying backgrounds of the 
participants, agreement was much more easily reached about particu¬ 
lar cases than about general principles. General principles led to the 
adoption of irreconcilable standpoints, whereas one tended to agree 
surprisingly easily about particular cases. 6 Jonsen and Toulmin 
therefore propose to abandon the search for universal principles and 
to develop and refine a casuistry better suited to cope with this kind 
of moral dilemmas. 

Although I see no reason to enthuse over 16th century Spanish 
casuistry, we might regard their argument as a plea for the develop¬ 
ment of more specific concepts. In fact, these concepts should be 
specified to such an extent that they are effective in coping with a 
particular kind of problem. This might sound strange. Most philos¬ 
ophers see it as their main task to discover universal concepts and 
principles, not specific ones. But as soon as we abandon architectural 
metaphors and revert to the idiom of the engineer, in which concepts 
are compared to tools, it is easy to see why specific concepts are 
more successful than universal ones. The painter does not take a 
‘universal’ brush, no matter the size of the painting or the material he 
intends to use. 

In fact, we have seen (X.S) that Finnis himself praises the advan¬ 
tages of more specified concepts. ‘Reference to rights’ he remarks, ‘is 
simply a pointed expression of what is implicit in the term “common 
good”’ [my emphasis]. 7 Indeed it is, and that is why the concept of 
‘rights’ is more effective than the notion of the ‘common good’. Not 
for all purposes, it should be noted. The notion of ‘rights’ can be a 
very blunt or improper tool as well, as is for instance revealed by the 
confused discussion of animal-rights. So we are left to determine 
which degree of conceptual specificity is needed for the issue at hand. 
That question can only be decided by the criterion of effectiveness. 


3 Jonsen and Toulmin, 1988. 

6 Jonsen and Toulmin, 1988, pp. 16-20. 

7 NLNR p. 214. 
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If we compare concepts with tools, it seems that the history of 
technology is no less instructive for our purpose than the history of 
mathematics. Apart from its lesson concerning the appropriateness of 
specific tools, it also teaches us that concepts should not be unnecess¬ 
arily complex. We all know the famous stories of multi-purpose ap¬ 
paratuses which promise to make coffee, to cut onions as well as to 
squeeze oranges. These machines are never successful. Recently, the 
combination of a TV-set and a VCR in one apparatus met with a sim¬ 
ilar fate. These devices fail, because every consumer knows that if 
one element breaks down, the whole apparatus loses most of its use. 

The successive attempts to reformulate natural law can be regarded 
as precisely the attempt to develop such a multi-purpose tool. It is 
used in order to deal with the nature of obligation, with promises, 
with the establishment of human society, with the gradual introduction 
of property, it should justify penal law and it should even inform us 
in our deliberation about personal affairs. But in order to do all these 
things, the concept had to be furnished with all sorts of additional 
devices. Not only the double function of ‘consent’ testifies to that 
tendency; Grotius’s account of human nature as well as Suarez’s 
three-fold foundation are conspicuous examples. And indeed, as soon 
as one element breaks down (‘the divine will’), the whole edifice is 
useless. 


V 

Some readers might object that to regard concepts as tools is merely 
metaphorical language. Philosophy should not be compared with 
technology. Not only Finnis, but most philosophers cherish the notion 
that it is dangerous to reduce philosophy to a technique. These 
readers are right, but in a different sense than they think they are. 

Usually they start from the (Kantian) assumption that there is a 
clear distinction between on the one hand ‘means’ and on the other 
hand ‘ends’. Whereas ultimate values are the proper subjects for 
‘debate’, the selection of tools is merely a matter of ‘calculation’. In 
the discussion of Finnis’s views we repeatedly came across this 
assumption. 

Fuller convincingly argues that such a division is not tenable. He 
eloquently points out that the argument displays an enormous lack of 
understanding of what technique is about and underestimates the 
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amount of deliberation required in order to devise these ‘means’. 8 On 
the other hand, the Kantian argument mistakenly supposes the exist¬ 
ence of desirable end-states as independent variables. In Fuller’s 
words: 

[...] human aims and impulses do not arrange themselves in a neat row 
of desired ‘end-states’. Instead they move in circles of interaction. We 
eat to live and we live to eat. 9 

Ends are not independent from how they are brought about. The end 
‘consists’ of means. Referring to an ‘ultimate end’ such as ‘equality’, 
Fuller remarks: 

Until we find some means by which equal treatment can be defined and 
administered, we do not know the meaning of equality itself. 10 

This insight enables us to clarify the futility of Finnis’s attempt to 
conceive of an ‘ultimate’ common good, to which ‘rights’ should be 
subordinated, or to which the Rule of Law is a mere means. As I 
noted (X.4 and X.S), the common good consists in, among other 
things, the mutual recognition of rights, the Rule of Law, and some 
procedural and ethical rules of thumb. What are these rules and 
principles? Tools or ends? That is apparently a wrong question. 

The fact that this question cannot be asked, let alone answered, 
reveals, however, that in speaking about concepts as tools, the value 
of engineering metaphors is limited. We should not think of ‘end’ as 
a definite one, such as a chair or a CD-ROM. It is therefore not 
appropriate to speak of conceptual tools as ‘mere’ instruments. We 
might rather think of Aquinas’s artist, who not merely aims at ‘mak¬ 
ing a picture’, but wants to create a work of art according to a certain 
style. The ‘tools’ needed for such an enterprise do not only comprise 
pencils and brushes. He needs this equipment, but he needs also 
experience, some stylistic guidelines and, indeed, exemplars. I think 
that our concepts can more aptly be compared to the latter kind of 
equipment than to instruments in the narrow sense of that word. 


8 Fuller, 1958, p. 56. 

» Fuller, 1958, p. 54. 

10 Fuller, 1958, p. 62. 
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Rights, procedural principles, substantial guidelines are all 
elements which together make up a picture, that can only post hoc be 
evaluated as the realisation of an ultimate value, such as ‘democracy’. 
But such post hoc reflection does not turn these concepts into mere 
means. As such, the kind of concepts we use can more properly be 
compared to Aquinas’s ‘sub-ends’. They are not ‘complete ends’ in 
the sense that we should regard them as ultimate values, to be cher¬ 
ished and pursued for their own sakes. But nor are they ‘mere’ 
means. Parliaments, policies and principles are more than mere in¬ 
struments to bring about democracy. They form its component parts, 
have a value in themselves and move in ‘circles of interaction’. 

I think that these ‘circles of interaction’ are overlooked by the 
natural lawyers discussed in this book. That is why they keep looking 
for ends and ‘first principles’, whereas the concepts they needed were 
already there. They could have contented themselves with the notions 
which are described in my second chapters on each author, without 
bothering about the first principles at all. The search for ultimate 
foundations and last ends is as elusive as the search for a foundation 
of mathematics or the end of the world. There is no ‘ultimate’ hor¬ 
izon. In order to do justice to that wisdom, we should modify Aqui¬ 
nas and maintain that our ‘most complete end’ consists in taking 
seriously all those sub-ends. 
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